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The Honorable Joe T. San Agustin
Speaker, 20th Guam Legislature
155 Hernan Cortez St.

Agana, GU 96910

Dear Mr. Speaker:

Transmitted herewith is Bill No. 1358 (LS), which I have signed into law as
Public Law 20-178.

I was very pleased to be able to sign this legislation into law and am pleased
as well that you and your colleagues in the Legislature are mirroring our
thinking that the QC program must be made to serve the needs of our Llocal
people.

It was with this in mind that 1 have, over the past year and a half,
instituted through Executive Order many modifications of the QC program,
shifting the focus of the program from inducement of hotel investments to
inducement of local entrepreneurship by such means requiring hotels desiring
QC's to meet specified percentages of local hiring at all levels, including
management, and the placing of a moratorium on new hotel QC's altogether.

1 am also pleased that this legislation mirrors my thinking a year and a half
ago when I transmitted to the Legislature a proposat to shift the QC program
to emphasize encouragement of locally-owned and operated businesses and expand
the program to aid as many of our local people as possible.

Mr. Speaker, our island of Guam stands at the c¢rossroads to true economic and
political self-determination for the first time in our history. Legislation
such as this will do much to ensure our local people, whom we have sworn to
serve, will be at the forefront of this bold new future for our island and as
such, I am pleased and proud to sign Bill 1358 into law.

Sincerely, ::
f;;EiE;H F. ADA

Governor

Thank you and Si Yu'os Ma'ase.

D

Commonwealth Now!



TWENTIETH GUAM LEGISLATURE
1990 (SECOND) Regular Session

TIFT PASSAGE OF AN ACTT VE R

This is to certify that Bill No. 1358 (LS), "AN ACT TO AMEND ARTICLE 4 OF
CHAPTER 2, TITLE 12, GUAM CODE ANNOTATED, TO REVISE THE QUALIFYING
CERTIFICATE PROGRAM OF THE GUAM ECONOMIC DEVELOPMENT
AUTHORITY," was on the lst day of May, 1990, duly and regularly passed.

) A

JOE T. SAN AGUSTIN
Speaker

Attested:

PILAR C. LUJAN
Senator and Legislative Secretary

This Act was received by the Governor this _"_7"_"__ day of <oy ,
1990, at 7oy o'clock . .m.
J/DL s ___;,/ ﬁc@u‘u
Assistant Staff Officer
Governor's Office
APPROVED:

JOSEPH F. ADA
Governor of Guam

Date: MAY lﬂ 1990

Public Law No. _20-178
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AN ACT TO AMEND ARTICLE 4 OF CHAPTER 2, TITLE

12,

GUAM CODE ANNOTATED, TO REVISE THE

QUALIFYING CERTIFICATE PROGRAM OF THE GUAM

ECONOMIC DEVELOPMENT AUTHORITY.

BE IT ENACTED BY THE PEOPLE OF THE TERRITORY OF GUAM:
A new §2400.1 is added to Article 4, Chapter 2, Title 12,

Section 1.

Guam Code Annotated,
"§2401.1.

to read:
Legislative findings

and

intent.

The Legislature

recognizes that the Qualifying Certificate program of the Guam Economic
Development Authority (the"Authority") was conceived as an economic



00 N N N B W~

(U T U R S R 'S B O S R O T 0" 2 2" T o T oS T o o e N e i T e T
W) = O O 00 ~1 O W = O O 00~ N b W= O O

Code

incentive tool to entice investors into Guam. In use for over two
decades, it has had substantial positive impact upon the economic
development of the territory, mainly in the tourist industry.

The Legislature finds that, today, new hotel construction,
expansion of existing ones, and development of resorts are occurring in
response to demands for additional lodging due to the ever-increasing
numbers of visitors to Guam and that government assistance in the
form of tax rebate and abatement benefits requires periodic assessment
of the growth in this section of Guam's business community.

Investment by foreign entrepreneurs continues to be major
catalyst for Guam's financial growth. The bulk of their interests,
however, lies in large-scale projects,that mainly benefit other off-island
investors, transients mostly, and which also put undue pressure on the
island's infrastructure to expand and meet their needs, depleting
rapidly Guam's finite essential resources such as people, land and water.
While the territory acknowledges their contributions to the island's
welfare in terms of taxes, construction, and employment opportunities
on the low end of the pay scale, meaningful participation by people who
live and work in Guam, particularly in terms of ownership and joint
ventures, has been sorely lacking.

It is the Legislature's intent to restructure the Qualifying
Certificate program to assist U.S. citizen and permanent resident
entrepreneurs in establishing or expanding industries and services,
including those supportive of hotels and their guests, to diversify the
island economy, enrich its growth, and enhance the quality of life in
Guam. The Legislature affirms that the program must be expanded to
attract investments in order to diversify Guam's economy.

Section 2. A new §2400 is added to Article 4, Chapter 2, Title 12, Guam
Annotated, to read:

"§2400. Short title. This Article shall be known and may be cited
the "QC Reform Act of 1990". |
Section 3. §2401 of Article 4, Chapter 2, Title 12, Guam Code Annotated,

is amended to read:
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"§2401. Qualifying Certificate, defined. A Qualifying Certificate is
a contract valid for a given period of time, executed by the Governor
upon recommendation of the Board, on behalf of the government of
Guam and the Beneficiary, who has qualified for certain tax rebates and
abatements in return for meeting certain employment, equity, and
other requirements as described in this Article."
Section 4. §2403 of Article 4, Chapter 2, Title 12, Guam Code Annotated,

is amended to read:

"§2403. Eligibility, defined. The following shall be deemed to be a
business eligible for consideration by the Authority for issuance of a
Qualifying Certificate:

Any trust, partnership, sole proprietorship, or corporation as
defined in §2405, engaged, or about to engage in (1) agriculture (not
exceeding $2,000,000 in current and fixed assets; this $2,000,000 limit
shall not apply to U.S. citizens and legal residents residing in Guam),
aquaculture, mariculture, manufacturing (to include hand and machine
manufacturing), commercial fishing, services, or improvement of real
property for purposes which are specifically determined by the
Corporation to be beneficial, desirable, and necessary for the economic
development of Guam, or captive insurance business as permitted by
Chapter VI, Title XXXIX, Government Code; and (2) which activity meets
one (1) or more of the following criteria:

a. Creation of new employment;

b. Replacement of imports;

c. Reduction of consumer prices;

d. Creation of vitally needed facilities;

e. Insurance providing for or facilitating the provision of
health care services to the people of Guam;

f. Procurement of services or products supplied by Guam-
licensed vendors, if total cost does not exceed one hundred ten
percent (110%) of those same services or products available from
other vendors.

The Board shall promulgate regulations containing standards,
criterta, and measures of investments by the applicant and benefits for
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the people of Guam in issuing Qualifying Certificates. Such regulations
shall include preference to be extended to applicants which have fifty-
one percent (51%) or greater portion of local investment, as controlled
by bona fide Guam resident U.S. citizens or permanent residents. The
Board shall recognize and take into consideration any and all provisions
of law and regulations administered by other government entities that
have review or approval authority over the eligible activity. Such
regulations shall be adopted in the manner prescribed by the
Administrative Adjudication Law.”

Section 5. A new §2403.2 is added to Article 4, Chapter 2, Title 12,

Guam Code Annotated, to read:

"§2403.2. Hotel/Motel eligibility. Eligibility of hotels/motels to
apply for a Qualifying Certificate shall extend to a business incorporated
and licensed to do business in Guam, is reputable and financially secure
in standing (principals/firm), and provides evidence to the Authority of
cash outlay, option to purchase, or lease or other explicit commitment to
use property for a planned hotel/motel, and of its agreement to publicly
offer up to ten percent (10%) of its voting stock to the residents of Guam
at the original offered price."

Section 6. A new §2403.3 is added to Article 4, Chapter 2, Title 12,

Guam Code Annotated, to read:

"§2403.3. Hotel QC Moratorium. The Authority shall not issue
regulations imposing or lifting any moratorium on hotel eligibility to
apply for, and receive, a Qualifying Certificate without the approval of
the Legislature by statute.”

Section 7. §2404 of Article 4, Chapter 2, Title 12, Guam Code Annotated,

is amended to read:

"§2404. Nature of and benefits. A Qualifying Certificate, once
issued, shall be a contract between the government of Guam and the
Beneficiary, and the tax rebates and abatement enumerated in the
Certificate may not be curtailed, limited or impaired by any subsequent
act, except as provided herein. Once issued and unless suspended,
rescinded or revoked, a Qualifying Certificate shall constitute conclusive



1 evidence of entitlement to the tax rebates and abatements stated on its
2 face.”

3 Section 8. §2405 of Article 4, Chapter 2, Title 12, Guam Code Annotated,
4 is amended to read:

5 "§2405. Qualifying Certificate, Issuance of. A Qualifying
6 Certificate may be issued by the Governor of Guam wupon the
7 recommendation of the Board to any applicant that proposes to engage
8 in an eligible business, or to any applicant stockholder of such
9 corporation holding a Qualifying Certificate, and said corporation may be
10 either a Guam corporation or a duly organized "possessions corporation"”
11 limited to doing business in Guam, as such "possessions corporation” is
12 defined under Federal income tax laws and regulations.”

13 Section 9,. §2406 of Article 4, Chapter 2, Title 12, Guam Code
14 Annotated, is amended to read:

15 "§2406. Grounds for suspension, rescission, or revocation. A
16 Qualifying Certificate may be suspended, rescinded or revoked by the
17 Governor of Guam upon the recommendation of the Board for the
18 following reasons:

19 1. Fraud or misrepresentation of any material allegation in
20 the application for such Certificate.

21 2. Failure to comply with any conditions and obligations
22 stated in the Certificate after having been notified by the
23 Authority in writing of such failure to comply and after having
24 been given by the Authority a reasonable period of time within
25 which to correct such failure.

26 3. The filing by the Beneficiary or against the Beneficiary of
27 a petition for adjudication of bankruptcy as to said Beneficiary
28 wherein the petition has been granted.

29 4. A finding by the Attorney General of Guam that a
30 corporate Beneficiary has been dissolved.

31 5. Violation of any provision of this Article.

32 _ No recommendation for suspension, rescission or revocation shall
33 be made by the Board except after a hearing thereon pursuant to the

34 provisions of the Administrative Adjudication Law."



1 Section 10. §2407 of Article 4, Chapter 2, Title 12, Guam Code
2  Annotated, is amended to read:

3 "§2407. Disqualifications. A corporate applicant for a Qualifying
4 Certificate shall, as a condition precedent to qualifying for the same,
5 satisfy the Authority in writing that it shall not transfer, move, relocate
6 or otherwise remove any of its existing business plants to Guam from
7 the continental United States or any of its territories or possessions. A
8 Qualifying Certificate shall not be issued to any applicant who has not
9 first obtained a license to do business in Guam.

10 No officer or member of the Board or their spouses and no
11 corporation or any other legal entity in which an officer or member of
12 the Board or their spouses has any financial interest may qualify for a
13 Qualifying Certificate.

14 Neither shall any of the following, during their term of office and
15 for a period of one (1) year after their resignation, termination or
16 completion of their term of office, directly or indirectly, qualify for a
17 Qualifying Certificate:

18 (a) Members of the Legislature and their spouses;

19 (b) Employees of the Executive Branch of the government of
20 Guam and their spouses from the level of first assistant to the
21 department director and up;

22 (c) Judges of the various courts of Guam and their spouses.
23 Any Qualifying Certificate issued in violation of this Section shall
24 be void ab initio."

25 Section 11. §2408 of Article 4, Chapter 2, Title 12, Guam Code

26 Annotated, is amended to read:

27 "§2408. Employment of United States citizens and permanent
28 residents. A Qualifying Certificate shall not be issued to an applicant
29 which is investing One Million Dollars ($1,000,000) or more unless such
30 applicant commits itself at the time of application for such a Certificate
31 that a management training program shall be established and a copy of
32 that written training program shall be delivered to the Authority within
33 the number of days prescribed in regulations by the Authority so that

34 within a reasonable period of time residents of Guam who are United
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States citizens or permanent residents of the United States who are
otherwise qualified would replace any management personnel or other
officers of an industry or business granted a Qualifying Certificate who
are not United citizens or permanent residents of the United States, and
that it shall at all times employ a total employment force of not less
than the minimum number established by the Authority, at least
seventy-five percent (75%) of which shall be United States citizens or
permanent residents of the United States; provided, however, that for
good cause, temporary exemptions hereto, for specific and limited
periods of time, may be granted by the Authority, such temporary
exemptions, to be conditioned upon a training program, approved by
the Authority, designed to replace employees who are not either United
States citizens or permanent residents. In addition, after the expiration
of three-fourths (3/4) of the period of the Qualifying Certificate or ten
(10) years, whichever is sooner, the possessor of the Qualifying
Certificate must satisfy the seventy-five (75%) employment
requirement at both management and non-management levels.
Hotel/motel management staff shall be comprised of a minimum of fifty
percent (50%) United States citizens living on Guam or permanent alien
residents of Guam. The number of U.S. citizens or permanent resident
employees at management level shall escalate from a minimum of ten
percent (10%) of the employees by the end of the second year to a
minimum of fifty percent (50%) of the employees by the end of the fifth
year of operation. The Authority shall be the sole judge of what
constitutes management and non-management levels of employment
but it shall seek advice from the University of Guam, the Guam
Community College, the Department of Labor, the Department of
Education, and such other government agencies as are necessary to
fulfill the intent of this Section. The Authority shall establish, by
regulations adopted pursuant to the Administrative Adjudication Law,
requirements for practical and equitable training programs as guidance
for the applicant and the reasonable minimum number of persons to be
employed on a continuing basis for each applicant in accordance with
the specific and normal requirements of the business involved. Such
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training program and minimum employment requirement shall be
made a condition appearing on the face of the applicable Qualifying
Certificate. The Authority shall annually report to the Legislature the
titles and compensation of all trainees, including those placed in
management levels, who are employed by beneficiaries of qualifying
certificates. No resident employee of an industry or business granted a
Qualifying Certificate shall be paid less than the prevailing wage rates
nor shall he be laid off his job nor have his workweek reduced to less
than forty (40) hours for the sole purpose of creating employment for
non-resident workers. For the purpose of this Section, "prevailing wage
rates" as determined by the Department of Labor shall be used as a
guide. The Department of Labor is hereby empowered to investigate
any complaint filed pursuant to this Section and to settle the same by
issuance of an appropriate order after notice and hearing pursuant to
the provisions of the Administrative Adjudication Law. Any willful
violation of this Section, or of any order issued hereunder, may be cause
for a Beneficiary of a Qualifying Certificate to forfeit the benefits
thereof."

Section 12. §2408.1 of Article 4, Chapter 2, Title 12, Guam Code

Annotated, is amended to read:

"§2408.1. Participation in the apprenticeship training program. A
Qualifying Certificate shall not be issued to an applicant who operates a
hotel or restaurant unless the applicant commits itself at the time of
application for such a certificate to participate in the Hotel/Restaurant
Industry Apprenticeship Program administered by the Guam
Community College and to hire graduates of the apprenticeship program
when vacancies exist.”

Section 13.  §2409 of Article 4, Chapter 2, Title 12, Guam Code

Annotated, is amended to read:

"§2409. Qualifying Certificate non-transferable. A Qualifying
Certificate or the benefits thereunder may not be transferred or
assigned without the written permission of the Authority. For the
purposes of this Section, a transfer or assignment of benefits shall have
occurred at any time there is a transfer of a majority of the voting stock



1 of the Beneficiary, resulting in a change in the identity of the
2 shareholders who control the Beneficiary."

3 Section 14, §2410 of Article 4, Chapter 2, Title 12, Guam Code
4 Annotated is amended to read:

5 "§2410. Application for Qualifying Certificates. Applications for
6 Qualifying Certificates shall be filed on forms prescribed and furnished
7 by the Authority. An applicant must furnish written monthly reports
8 beginning thirty (30) days after the date of the issuance of the
9 Qualifying Certificate, said reports to include, but not limited to,
10 financial data, employment data and payroll data. All such monthly
11 reports shall be treated as confidential by the Authority.”

12 Section 15. §2411 of Article 4, Chapter 2, Title 12, Guam Code

13 Annotated is amended to read:

14 "§2411. Publications of all applications for Qualifying Certificates.
15 The Authority shall cause to be published, at applicant's expense, in a
16 Guam newspaper of general circulation, a brief resume of all
17 applications for Qualifying Certificates, said publication to be made no
18 later than seven (7) days following submission of an application. The
19 resume shall be in a form prescribed by the Board, and it shall include
20 only the name and address of applicant, a brief statement of the
21 proposed investment, a brief summary of the tax rebates and
22 abatements applied for, and the names and addresses of those who are
23 investors at the time the application is submitted to the Board.
24 Following the filing of the application in due form, payment of the
25 prescribed fees and publication of the resume, the holding of a public
26 hearing thereon is mandatory. The Board shall take all reasonable
27 precautions in connection with such public hearing to avoid disclosure
28 of proprietary secrets of the applicant. The Board may schedule
29 additional public hearings as necessary. The Board meeting for
30 approval of a Qualifying Certificate shall not be held on the same day as
31 a public hearing on the Qualifying Certificate.”

32 Section 16. §2405.1 of Article 4, Chapter 2, Title 12, Guam Code

33 Annotated, is amended to read:



"§2405.1. Grace period. After the Board's recommendation to the

2 Governor, but prior to the issuance of the certificate, the Board shall
3 conduct a public hearing after publication of thirty (30) days notice, at
4 which hearing members of the public may appear to comment on such
5 issuance.”

6 Section 17. §2412 of Article 4, Chapter 2, Title 12, Guam Code
7 Annotated, is amended to read:

8 "§2412. Notice of hearings on applications. Notice of public
9 hearings shall be published at applicants' expense in a local newspaper
10 of general circulation not less than five (5) days prior to the scheduled
11 hearing date."

12 Section 18. §2413 of Article 4, Chapter 2, Title 12, Guam Code
13 Annotated, is amended to read:

14 "§2413. Recommendations. All recommendations of the Board for
15 issuance, modification, revocation or suspension of Qualifying
16 Certificates shall be forwarded to the Governor of Guam, together with a
17 memorandum of the Board's findings in support of its recommendations.
18 The Governor of Guam, within sixty (60) calendar days from his receipt
19 thereof, shall either approve or disapprove the Board's
20 recommendation.”

21 Section 19, §2414 of Article 4, Chapter 2, Title 12, Guam Code
22 Annotated, is amended to read:

23 "§2414. Tax abatement. The following tax abatements are hereby
24 established and declared, for which Qualifying Certificates may be
25 issued:

26 (1) All taxes now levied by virtue of Chapter 24, Title 11,
27 Guam Code Annotated (known as the Real Property Tax Law),
28 shall be abated for a period up to ten (10) years from date of
29 issuance of Qualifying Certificate therefor, and as long as said
30 certificate is in force and effect; provided, that the real property
31 on which said tax is assessed is utilized for a tax exempt business
32 that has qualified and continues to qualify for a Qualifying

33 Certificate. A sum equal to the abated amounts must be invested
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in Guam for a period of at least five (5) years. The Beneficiary
shall provide evidence to the Authority of such investment.

(2) All taxes now levied on income derived from the lease
of land, buildings, machinery or equipment by virtue of Article 2,
Chapter 26, Title 11, Guam Code Annotated (known as Gross
Receipts Taxes), shall be abated for a period up to ten (10) years
from date of issuance of a Qualifying Certificate therefor, and as
long as said certificate is in force and effect; provided, that said
income has been derived from the lease of land, building,
machinery or equipment to a tax exempt business that has
qualified and continues to qualify for a Qualifying Certificate.

(3) All taxes now levied by virtue of Article 2, Chapter 26,
Title 11, Guam Code Annotated (known as Gross Receipts Taxes),
shall be abated for a period of up to ten (10) years from date of
issuance of a Qualifying Certificate therefor, and as long as said
certificate is in force and effect; provided, that the gross receipts
on which such tax shall be abated have been derived from the
sale of alcoholic beverages manufactured in Guam by the
manufacturer thereof and that such manufacturer has qualified
and continues to qualify for a Qualifying Certificate covering such
manufacture.

(4) All taxes levied or paid by virtue of Article 2, Chapter
26, Title 11, Guam Code Annotated (known as Gross Receipts
Taxes), shall be abated or rebated for those gross receipts derived
from the sale of petroleum produced manufactured in Guam and
sold to agencies or instrumentalities of the United States of
America, or agencies or instrumentalities of the government of
Guam by the manufacturer thereof; provided, that a Qualifying
Certificate for such a tax abatement is granted pursuant to the
provisions of this subparagraph, and further provided that at any
such time that a manufacturer possessing such a Qualifying
Certificate no longer continues to qualify for the certificate, the
taxes shall no longer be abated or rebated. A Qualifying
Certificate may grant a tax abatement or rebatement for up to a

11
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ten (10) year period commencing with the date of initial
commercial production of petroleum products by the
manufacturer.
(5) All taxes now levied by virtue of §43714, Chapter VII,
Title XXXIX of the Government Code shall be abated for a period of
up to ten (10) years from the date of issuance of the Qualifying
Certificate therefor and as long as said certificate is in force and
effect; provided, that said premiums are collected by a captive
insurance company licensed under Chapter VII of Title XXXIX that
has qualified and continues to qualify for a Qualifying Certificate.”
Section 20. §2415 of Article 4, Chapter 2, Title 12, Guam Code

Annotated, is amended to read:

"§2415. Income tax rebate. A rebate of up to seventy-five
percent (75%) of all income tax payable to the government of Guam is
hereby established and declared, for activities for which a Qualifying
Certificate may be issued for (a) a period not exceeding a total of twenty
(20) consecutive years from the effective date of a Qualifying Certificate
therefor or, (b) the date of recouping of the amount of initial and
subsequent capital invested, up to Thirty Million Dollars ($30,000),
whichever occurs first. The percentage of rebate may be made variable
by the Board so as to permit higher or lower percentages in earlier or
later years of the period. In determining the periods up to twenty (20)
years and the percentages up to seventy-five percent (75%) and capital
investment, the Board shall take into consideration the financial risks
involved in the undertaking as well as the socio-economic development
of Guam by the proposed investment. For the purposes of this Section,
the term “income tax payable” shall mean income taxes applicable to
subsequent to the effective date of the applicable Qualifying Certificate.
The Director of Revenue and Taxation of the government of Guam shall
have authority to determine any prorations of rebates necessary
because of taxable years occurring within the life of the applicable
Qualifying Certificate which consist of less than full twelve (12) months
period. All rebated amounts must be invested in Guam for a period of

12



1 at least five (5) years. The Beneficiary shall provide evidence to the
2 Authority of such investment.”

3 Section 21. §2417 of Article 4, Chapter 2, Title 12, Guam Code
4 Annotated, is amended to read:

5 "§2417. Income tax rebate on dividends. A rebate of up to
6 seventy-five percent (75%) of all corporate income tax on dividends
7 paid by a Corporate Beneficiary is hereby established and declared for
8 which a Qualifying Certificate may be issued. The shareholders of a
9 corporate Beneficiary may be granted a rebate of up to seventy-five
10 percent (75%) of the income tax due for dividends paid by the
11 Beneficiary from its current year's earning derived only from the
12 activities identified in the Qualifying Certificate and only for a period of
13 up to five (5) years.

14 In the case of a corporation that has elected to be taxed as a small
15 business corporation commonly known as a "Subchapter S Corporation,”
16 said income tax rebate shall be passed on to its stockholders in the same
17 proportion as their stock interest in the tax-exempt corporation.

18 In the case of a stockholder of a Qualifying Certificate not
19 qualifying as a small business corporation, the income tax rebate herein
20 provided shall be applicable to the dividend income received by the
21 stockholder from the tax-exempt corporation.”

22 Section 22. §2419 of Article 4, Chapter 2, Title 12, Guam Code
23 Annotated, is amended to read:

24 "§2419. Procedure to claim abated and rebated taxes. A certified
25 true copy of the corresponding Qualifying Certificate and a certificate of
26 compliance issued by the Authority should be attached to the
27 Beneficiary's tax return when filing each return.

28 When the return for the abated tax is accompanied by a
29 corresponding Qualifying Certificate and a certificate of compliance, the
30 actual payment of the tax in question to the government shall not be
31 required, and upon review of the tax return, the Tax Commissioner of
32 the government of Guam shall, within one hundred twenty (120) days
33 from receipt of said tax return, furnish the taxpayer a certification

34 confirming the nature and amount of the tax abated.
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In the case of an income tax rebate, the amount of a tax due prior
to rebate shall be deposited with the government of Guam as prescribed
by the Territorial Income Tax Law. When the return for the tax which
may be subject to rebate is accompanied by a corresponding Qualifying
Certificate and a certificate of compliance, the Tax Commissioner of the
government of Guam shall immediately thereafter cause the return to
be reviewed and audited, and if the rebate is found in order, shall cause
the amount deposited to be returned to the taxpayer within one
hundred eighty (180) days from date of filing of the income tax return.”
Section 23.  §2421 of Article 4, Chapter 2, Title 12, Guam Code

Annotated, is amended to read:

"§2421. Tax redeterminations. In the case of any Beneficiary
who, in accordance with the applicable laws of the territory of Guam,
shall have applied for and been granted a redetermination of tax
liability or taxes payable or in the case of a redetermination of tax
liability made by the Department of Revenue and Taxation, the amount
of abated or rebated taxes determined for such Beneficiary for the
taxable years affected shall be accordingly adjusted by the Director of
Revenue and Taxation and said Beneficiary shall be required to pay the
balance due said taxable years, if any, together with interest at the rate
currently assessed by the government of Guam per annum from the
date the Beneficiary realized the abatement or rebate benefit; provided,
that said balance due may be offset or credited against any tax refund
due to the Beneficiary."

Section 24. §2424 of Article 4, Chapter 2, Title 12, Guam Code

Annotated, is amended to read:

"§2424. Fees. Upon the effective date of this Article and until
modified pursuant to §2425 of this Article, the following fees shall be
assessed against each applicant and recipient of a Qualifying Certificate:

ANNUAL SURVEILLANCE
FILING FEE FEE
Agriculture, Aquaculture,
and Mariculture $ 50 $§ 250
Machine Manufacturing 500 1,000

14
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Home Manufacturing -0- -0-

Commercial Fishing 150 1,000
Services 750 1,000
Tourist Facilities 750 1,000
Motels

Under construction 750 1,000

In operation 750 $15 per room
Hotels

Under construction 1,000 1,000

In operation 1,000 $25 per room
Industrial Facilities 750 1,000."

Section 25. §2425 of Article 4, Chapter 2, Title 12, Guam Code
Annotated, is amended to read:

"§2425. Periodic adjustment of fees. The Board is authorized to
adjust the fees listed in §2424 of this Article on an annual basis, at the
beginning of each calendar year, starting with calendar year 1991, upon
demonstration to the Board by the Administrator that the cost of
performing the services covered by the fees is greater than the amount
of the fees. Fee changes shall be made according to the provisions of
the Administrative Adjudication Law."

15
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163 Chalan Santo Papa Street
Agana, Guam 96910

25 April 1990

SPEAKER JOE T. SAN AGUSTIN
20th Guam Legislature

155 Hernan Cortez Street
Agana, GU 96910

Dear Speaker San Agustin:

The Committee on Economic Development to which was referred BILL NO.
1358 [An Act to Amend Article 4 of Chapter 2, Title 12, Guam Code
Annotated, to Revise the Qualifying Certificate Program of the Guam
Economic Development Authority], wishes to report back to the
Legislature with its recommendation to pass Bill No. 1358.

Copies of the Committee Report and other pertinent documents are
attached.

Your attention to this matter is greatly appreciated.

Sincerely,

L eze—

EDWARD D. REYES

Attachments.



COMMITTEE ON ECONOMIC DEVELOPMENT
REPORT ON

BILL NO. 1358 [AN ACT TO AMEND ARTICLE 4 OF CHAPTER
2, TITLE 12, GUAM CODE ANNOTATED, TO REVISE THE
QUALIFYING CERTIFICATE PROGRAM OF THE GUAM ECONOMIC
DEVELOPMENT AUTHORITY ]

BACKGROUND

On March 10, 1990, the 20th Guam Legislature passed Bill No. 959 (An Act
to Amend Article 4 of Chapter 2, Title 12, Guam Code Annotated, to
Revise the Qualifying Certificate Program of the Guam Economic
Development Authority). On March 21, 1990, however, Governor Ada vetoed
Bill No. 959 due, primarily, to technical flaws of the bill.

With the technical corrections requested by the Administration
incorporated into the QC bill, Bill No. 1358 was introduced on March
27, 1990 by Senator Edward D. Reyes.

COMMITTEE FINDINGS & RECOMMENDATIONS

The Committee recognizes that Bill No. 1358 is substantially identical
to Bill No. 959 with the exception of technical corrections. The
Committee recommends that based on Rule VII, Section 4 of the 20th Guam
Legislature’s Standing Rules, the public hearing requirement for Bill
No. 1358 be waived.

The Committee further recommends passage of Bill No. 1358.



Ttoentieth Guam Tegislature

163 Chalan Santo Papa Street
Agana. Guam 96910

27 December 1989

SPEAKER JOE T. SAN AGUSTIN
Twentieth Guam Legislature
163 Chalan Santo Papa
Agana, Guam 96910

Dear Mr. Speaker:

The Committee on Economic Development, to which was referred BILL NO.
959 (An Act to Amend Article 4, 12 GCA, Chapter 2, and to Repeal §2433
and to Amend §2434, both in Article 4A, 12 GCA, Chapter 2, all Relative
to the Qualifying Certificate Program of the Guam Economic Development
Authority], wishes to report this Bill out of Committee. The voting
record is as follows:

TO PASS 4
NOT TO PASS 9
TO REPORT QUT ONLY _8
TO PLACE IN INACTIVE FILE -0
OFF~ISLAND 9

Copies of the Committee Report and other pertinent documents are
attached.

Your attention to this matter is greatly appreciated.

P g

EDWARD D. REVES

Attachments.



Ctuentieth Guam Wegislature

163 Chalan Santo Papa Street
Agona, Guam 96910

21 December 1989

MEMORANDUM

TO: Members, Comhittee on Economic Development
FROM: Chairman, Committde on Economic Development
SUBJECT: Committee Report - Bill No. 959

Transmitted herewith for your information and action is the Committee
on Economic Development’s Report on Bill No. 959 [An Act to Amend
Article 4, 12 GCA, Chapter 2, and to Repeal §2433 and to Amend §2434,
both in Article 4A, 12 GCA, Chapter 2, all Relative to the Qualifying
Certificate Program of the Guam Economic Development Authority].

The narrative report is accompanied by the following:

1. Bill No. 959;

2. Committee on Economic Development Voting Sheet;
3. Written Testimony:; and

4. Substitute Bill No. 959.

Should you have any questions on the narrative report or the
accompanying documents, I would be most happy to answer any of them.

Please take the appropriate action on the attached voting sheet and
return the documents to my cffice for transmittal to the other members.

Your attention and cooperation in this matter is greatly appreciated.

EDWARD D. REYES

Attachments.
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COMMITTEE ON ECONOMIC DEVELOPMENT
20th Guam Legislature

Bill No. 959 [An Act to Amend Article 4,
2, and to Repeal §2433 and to Amend §2434,
Article 4A, 12 GCa,

Chapter 2,

12 GCA, Chapter

both in
all Relative to the

Qualifying Certificate Program of the Guam Economic

Development Authority]

TO NOT TO REPORT
PASS PASS QUT_ON

EDWARD D. REYES, Chairman
MZ??ifZ?f:z. BORDALLO, Vice-Chairman
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TWENTIETH GUAM LEGISILLATURE
Committees on Economic Development Report
Bill No. o059
AN ACT TO AMEND ARTICLE 4, 12 GCA, CHAPTER 2, AND TO REPEAL §2433
AND TO AMEND §2434, BOTH IN ARTICLE 4A, 12 GCA, CHAPTER 2, ALL
RELATIVE TO THE QUALIFYING CERTIFICATE PROGRAM OF THE GUAM
ECONOMIC DEVELOPMENT AUTHORITY.

I. Introduction

A. Bill No. 959 was introduced by Senator Edward D. Reyes in a
September 1989 legislative session and referred by the Committee
on Rules on September 27, 1989 to the Committee on Economic
Development.

B. The purpose of this bill is to amend certain sections of the Guam
Code Annotated regarding the administration and benefits of the
Qualifying Certificate program.

Specifically, the Bill would -

» Record the Legislature’s findings that the QC program, as an
enticement tool for financial investors, must be re-directed
to offer benefits to business activities which emphasize local
ownership and minimize government assistance to those segments
of the business community which are growing in response to
demand for their services and not necessarily as a result of
the QC program’s availability

» Modify the definition of eligibility
still eligible ~ agriculture, commercial fishing, services,
and hotels and motels which are majority-owned by local
residents

no longer eligible - certain hotels after December 31, 1989,
captive insurance companies, and foreign sales corporations

new eligibles - aquaculture, mariculture, and legal entities
besides corporation, i.e., sole proprietors, partnerships,
and trusts
» Allow suspension or rescission of QCs
» Disqualify spouses and first assistants to government directors
from, and provide that persons wait one year after serving a
term in public office before, applying for a QC
» Give GEDA flexibil?ty to define the nature of the training

1
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program a QC beneficiary must implement to meet employment
requirements

» Allow GEDA to permit a QC transfer or assignment on a change
of ownership

» Give the governor sixty days to either approve or disapprove
the GEDA Board’s recommendation on a QC application

» Modify tax abatements for QC recipients

deleted - income of landowner from real property being
leased by QC recipient, premiums collected by a captive
insurance company, and gross receipts tax on sale of Guam-
brewed alcocholic beverages or pretroleum products sold to
government of Guam

» Modify tax rebates for QC recipients

added - tax rebates will be available for sole proprietors,
partnerships and trusts

added - residency period of at least five years required in
order for a stockholder to be eligible for income tax rebate
on dividends

» Require a certificate of compliance issued by GEDA to be filed
with the QC beneficiary’s tax return

» Adjust the schedule of fees to be charged against QC applicants
and recipients

C. A public hearing was held on October 26, 1989 in the legislative
session hall. Chairman of the Committee, Senator Reyes, called the
hearing to order at 9:30 a.m. Members present included Vice-Chair
M. 2. Bordallo and Senators P. C. Lujan, T. S. Nelson, F. R.
Santos, and J. G. Bamba. The hearing adjourned at 11:45 a.m.

Written Testimony

Mr. Joey B. Cepeda, Guam Visitors Bureau General Manager, gave
testimony in the Bill’s favor. He wrote, "At this juncture in
tourism’s development, there is a need to revamp the QC program."
He called, though, for further examination of the proposal to
eliminate hotels from the program. Rather than enacting legislation
prohibiting tax breaks for hotels, it may be more appropriate to give
GEDA and the Governor the authority to approve QCs depending upon
circumstances.

Mr. Charles P. Crisostomo, Administrator of the Guam Economic
Development Authority, testified in favor of the Bill, with
suggestions for improvement. His points are addressed in the

2
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Committee’s findings below.

Qral Testimony

In addition to their written testimonies, those people appearing at
the hearing discussed particular peints raised by Committee members.
Mr. Frank Leon Guerrero, representing the Department of Revenue and
Taxation, also gave oral testimony. See the Committee findings below
for details.

Roundtable Meetings

Committee Chairman Reyes took the initiative to bring together
various representatives of the business community to examine the
Territory’s QC program on the premise that it needed adjustment to
keep up with our community’s expectations for the 1990’s and beyond.
"Brain-storming” meetings were held on June 26th, August lst, and
September 5th.

The Committee acknowledges the input received from participants at
those meetings as well as letters written to the Chairman and their
comments are incorporated herein by reference. They included: Mr.
James Lattin, General Manager of the Pacific Islands Club; Mr. Tony
Leon Guerrero, Chairman, GEDA Board of Directors; Mr. Charles
Crisostom, GEDA Administrator; Mr. John Martinez, former GEDA
Administrator; Mr. Frank Leon Guerrero, Department of Revenue and
Taxation; Mr. Joe Arnett, Chairman, Guam Chamber of Commerce’s
Taxation Committee; Mr. Manfred Pieper, President, Guam Hotel and
Restaurant Association; Ms. Judith Borija, Partner, Pickens Borja &
Filush, P.C.; Mr. Dave Santos, Chairman, Guam Chamber of Commerce’s
Small Business Committee; Mr. Felix Quan, Chairman, Northern Soil and
Water Conservation District Board of Directors; and, Mr. Peter
Barcinas, Director, Department of Commerce.

Committ i 1 Rego tions

Throughout the series of meetings and correspondences by and between
the Committee and interested persons and organizations and at the
public hearing, points of discussion were:

1. Eligible Applicants - aguaculture and mariculture should be added
to the list of eligibles: hotel participation in the QC program
should be limited to those which are 51% locally-owned; participation
of local entrepreneurs will be allowed by recognizing legal entities
other than corporations:; foreign sales corporations, by their nature,
are tax-exempt organizations and it is redundant to include them in
a program offering tax breaks such as the QC;

2. Minimum Investment Thresholds - GEDA should be given the
flexibility to review Guam’s current economic and social conditions
and adjust investment requirements to keep pace:;



3. Restriction of Government Officials - certain government
employees and officials and their spouses should be prohibited from
being QC recipients until one year after their term in public office
or employment:

4. Employee Quotas and Training Programs - GEDA’s mandate to set
employee guotas for QC recipients should remain intact but it should
be given flexibility to identify other forms of employee training
besides the GCC Apprenticeship Program which are more suitable to the
QC recipient’s job requirements;

5. Transfer or Assignment of QC - GEDA’s administrative discretion
to review and authorize QC transfer has been mutually beneficial to
government and recipient:

6. Tax Abatements - real property tax on a landowner’s income from
land leased to a QC recipient should not be abated, 1f the lessor is
not the QC beneficiary; gross receipt tax on sale of goods should not
be abated or rebated since this tax 1is price-sensitive, not
investment-sensitive;

7. Residency Requirement for Beneficiary - persons who seek income
tax breaks through the QC program should be residents of Guam for
five continuous years prior to seeking those breaks;

8. Certificate of Compliance - a QC recipient will be required to
secure this certificate from GEDA as proof of meeting its obligations
under the QC program prior to filing any forms to claim tax breaks:

9. QC Fees - the current fees charged by GEDA are insufficient to
recover the <cost of processing applications and monitoring
beneficiaries and they should be increased.

The Committee has weighed the merits of these concerns and comments
and placed them into a substitute bill. Finally, the Committee
recommends passage of Substitute Bill 959.
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AN ACT
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TWENTIETH GUAM LEGISLATURE
1389 (FIRST) Regular Session

EPEAL AND REENACT ARTICLE 4, 12 GCA,

CHAPTER 2, RELATIVE TO THE QUALIFYING CERTIFICATE
PROGRAM OF THE GUAM ECONOMIC DEVELOPMENT AUTHORITY,
AND TO REPEAL AND REENACT 12 GCA §§2105 AND 2108

BE IT ENACTED BY THE PEOPLE OF THE TERRITORY OF GUAM:

SECTION 1.
to read:
"Article 4.
§2401.
§2402.
§2403.
§2404.
§2405.
§2406.
§2407.
§2408.
§2409.
§2410.

§2411.

§2412.
§2413.

§2414.

Article 4, 12 GCA, Chapter 2 is repealed and reenacte

Qualifying Certificates.

Short Title.

Legislative Findings.

Qualifying Certificate, Defined.

.Beneficiary, Dafined.

Eligibility, Defined.

Issuvance, Effective Date, Defined.

Nature and Benefits.

Qualifying Certificate, Issuancae of.

Same: Grounds for Revocation.

Disqualifications.

Employment and Payroll of United States Citizens and
Permanent Residents.

Participation in the Apprenticeship Training Program.
Qualifying certificate, Non-Transferable.

Application for Qualifying Certificates.
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§241S. Publication of All Corporate Applications for Qualifyir
Certificates.

§2416. Notice of Hearings on Corporate Applications.

§2417. Recommendations.

§2418. Tax Abatements.

§2419. Ccrporate Income Tax Rebate.

§2420. Taxability of Rebates: Legislative Intent.

§2421. Income Tax Rebate on Dividends.

§2422. Procedure to Claim Abated and Rebated Taxes.

§2423. Rebate Fund.

§2424. Tax Redetermination.

§2425. Implementation by Tax Commissioner.

§2426. Limited to Government of Guam Taxes.

§2427. Fees.

§2428. Periodic Adjustment of Fees.

§2429. Special Qualifying Certificates for Resident-Owned Smal:

Businesses.

§2401. Short Title. This Act shall be known and may be cited
as the QC Reform Act of 1989.

§2402. Legislative Findings. It is the finding of t-
Legislature that the Qualifying Certificate program of the Guan
Econonic Developnent Authority has had a substantial positive impact
upon the economic development of the Territory. However, Guam’s
economic conditions have sufficiently changed since the inception of
the program to warrant its modification and reform. It is further
found that there have been many misconceptions regarding both the

program itself and the law which governs it. Therefore, it is the
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purpose of this Act to institute the reforms necessary to make th
program more responsive to the needs of the Territory and its people
to strengthen the provisions of the law, and to ensura that the
maximum possible benefits are derived by the residents of Guam fror
the economic development that the program encourages.

The Legislature alsc finds that local entrepreneurs are ofter
excluded from participating in the Qualifying Certificate progran
because of the size of the required investment. This Act attemot:
to deal with this problem by creating the Special Qualif.irnc
Certificate specifically aimed at local entrepreneurs.

§2403. Qualifying Certificate, Defined.

§2403.1. A Qualifying Certificate is a contract valid for
a given period of time, issued by the Governor upor
reconmendation of the Board, between the government of Guam -:..
the Beneficiary.

§2403.2. A Standard Qualifying Certificate is an instrument
issued to a Beneficiary who has qualified for certain tax rebates
and abatements in return for meeting certain employment,
corporate equity, and other requirements as described in this
Article.

§2403.3. A Special Qualifying Certificate is an instrument
issued to a Beneficiary who has qualified for certain tax crezits
in return for meeting the requirements described in this Article.
§2404. Beneficiary, Defined. The Recipient of a Qualifying

Certificate shall be known as a Beneficiary.

§2405. Eligibility, Defined. A business deemed to be eligible

for consideration by the Corporation for the issuance of a Standard

Qualifying Certificate or a Special Qualifying Certificate must meet

3
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the following:

Any corporation, as defined in §2408, licensed to do business .
Guam, must be engaged, or about to engage in one (1) or more of tl
following activities:

1. Agriculture:

2. Aquaculture;

3. Mariculture:

4. Manufacturing;

5. Commercial fishing:

6. Services; or

7. Improvement of real property for purposes which ar

specifically determined by the Corporation to be beneficial
desirable and necessary to the economic development of Guam
The activity must also meet all of the following criteria:

1. Creation of new employment:;

2. Replacement of imports;
3. Reduction in consumer prices; and
4. Creation of vitally needed facilities.

In addition, the Board shall require each applicant for
Standard Qualifying Certificate to pledge to reserve at least te
percent (103) but no more than forty-nine percent (49%)
corporate equity on Guam to be openly offered for sale to x.
qualified residents of the Territory who are U.S. citizens for
period of one (1) year commencing on the date of issuance of the
Standard Qualifying Certificate, should such issuance be made. An)
sale of such corporate equity to a gqualified resident or qualifiec
residents of the Territory who are U.S. citizens prior to the issuance

of the Standard Qualifying Certificate shall be credited toward the
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percentage required by the Board to be pledged. For the purposes
this Paragraph, the term "qualified residents of the Territory who a
U.S. citizens" shall mean all persons who have had the Territory
Guam as their principal place of residence continucusly for the fi
(5) year period immediately prior to the issuance of the Standa)
Qualifying Certificate and are U.S. citizens on the date of issuanc
of the Standard Qualifying Certificate. Such pledge must
fulfilled, or any Standard Qualifying Certificate issued in relianc
upon it shall be void ab initio.

The Board shall by regulation develop such further standards an
criteria for the minimum investment levels for applicants and th
issuance of Qualifying Certificates. Such regulations shall G
promulgated in accordance with the provisions of the Administrativ
Adjudication Act.

In addition to the businesses deemed eligible, as provide:
herein, the following are also eligible for consideration by the
Corporaticn for the issuance of a Standard Qualifying Certificate:

1. Any corporation holding a Traders Certificate 1issuec

pursuant to the provisions of §16352 of the Government Code;

2. An export trading company as defined in 11 GCA, Chapter 26,

§26101(d) subject to applicable restrictions if the mair
office of the export trading company is established on Guam;
or

3. Foreign Sales Corporations, as defined in 12 GCA, Chapter

2, §2431(a).

§2406. Issuance, Effective Date, Defined.

§2406.1. The Issuance Date of the Qualifying Certificate

shall be that date upon which the Governor signs the Qualifying

1% June 1949
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Certificate.

§2406.2. The Effective Date of the Qualifying Certificat
shall be that date, determined by the Board, upon which tt
Beneficiary shall begin to receive rebates and abatements unde
the conditions of the Qualifying Certificate.

§2407. Nature and Benefits. A Qualifying Certificate, anc
issued, shall be a contract between the government of Guam and th
Beneficiary, and the tax rebates enumerated in the Certificate may no
be curtailed, limited or impaired by any subsequent act, except a
provided herein. Once issued and unless suspended, rescin-
revoked, a Qualifying Certificate shall constitute conclusive eviaenc
of entitlement to the tax rebates or credits or abatements stated o
its face.

§2408. Qualifying Certificate, Issuance of. A Qualifyinc
Certificate may be issued by the Governor upon the recommendat::-- -
the Board to any applicant corporation that proposes to engage in ar
eligible business, or to any applicant stockholder of such corporatior
holding a Qualifying Certificate, and said corporation may be either
a Guam corporation or a duly organized "possessions corporation" as
defined under the income tax laws and requlations applicable to Guam.

§2409. Same: Grounds for Revocation. A Qualifying Certificate
may be suspended, rescinded or revoked by the Governor upon the
recommendation of the Board for the following reasons: |

1. Fraud or misrepresentation of any material allegation in the

application for such Certificate:

2. Failure to comply with any conditions and obligations stated

in the Certificate after having been notified by the

Corporation in writing of such failure to comply and after

Asae
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having been given a reasonable period of time within whic
to correct such failure;

3. The filing by the Beneficiary or against the Beneficiary ¢

a petition for adjudication of bankruptcy as to sai
Beneficiary wherein the petition has been granted:

4. A finding by the Attorney General of the Territory that

corporate Beneficiary has been dissolved; or

5. Violation of any applicable provision of this Article.

No recommendation for suspension, rescission or revocation
be made by the Board except after a hearing thereon pursuant te oo
provisions of the Administrative Adjudication Act.

§2410. Disqualifications. A corporate applicant for
Qualifying Certificate shall, as a condition precedent toc qualifyin
for the same, satisfy the Corporation in writing that it shall nc
transfer, move, relocate or otherwise remove any of its existin
business plants to Guam from tha continental United States or any o
its territories or possessions, Neither shall a Qualifyin
Certificate be issued to a corporate applicant who has not firs
obtained a license to do business in Guam.

No officer or member of the Board or their spouses, and n
corporation in which any officer or member of the Board or the!l
spousas has any financial interest may qualify for a Quali:; .-
Certificate. Neither shall any of the following, during their ter
of office and for a period of one (1) year after their resignation
termination or completion of their term of office, directly o
indirectly qualify for a Qualifying Certificate:

1. Members of the Guam Legislature and their spouses:

2. Employees of the Executive Branch of the government of Gua

VA ®wama 1aaa
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and their spouses from the level of first assistant to th

director and up;

3. Employees of the Governor'’s Office and their spouses;
4. Judges of the various courts of the Territory and thei
spouses.

Any Qualifying Certificate issued in violation of this Sectia
shall be veoid ab initio.

§2411. Employment and Payroll of United States Citizens an
Permanent Residents. A Standard Qualifying Certificate shall not %
issued unless the applicant commits itself at the time of appl:..
for such a Certificate that a management training program snai. o
established so that within a reasonable period of time residents a:
Guam who are United States citizens or permanent residents of the
United States and who are otherwise qualified would replace the
managers and officers of an industry or business granted a Qualifyinc
Certificate who are not United States citizens or permanent residents
of the United States, and that it shall at all times employ a local
employment force of not less than the minimum full-time equivalent
numper established by the Corporat:-on, with the following conditions:

1. At least seventy-five percent (75%) of such employees shall

be Unitaed 5States citizens or permanent residents of -—hs
United States and a minimum of seventy percent (70%) orf =:=.
payroll expenditures and employment benefits shall be
devoted to the employment compensation of these citizens anc
permanent residents. Such requirement shall be in effect
for the five (5) years immediately following the effective
date of the Qualifying Certificate.

2. Such employment of United States citizens or permanent
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residents of the United States shall increase to at lea
eighty-five percent (85%) of such employees and a minim
of eighty percent (80%) of 1its p;yroll expenditures a:
employment benefits shall be devoted to the employme:
compensation of these citizens and permanent residents fr«
the sixth (6th) through the tenth (10th) year following ti
effective date of the Qualifying Certificate.

3. Such employment of the United States citizens or permane;
rasidents of the United States shall increase to at lea:
ninety percent (90%) of such employees and a mi-~
eighty-five percent (85%) of its payroll expenditures at
employment benefits shall be devoted to the employmes
compensation of these citizens and permanent residents fre¢
the eleventh (l1th) year following the effective Jdaf
through the end of the term of the Qualifying Certificate

Such "trainees" may be counted as employees when determining t!

percentage of United States citizens and permanent residents whic
comprise the employment force of the Beneficiary, provided suc
trainees are on the Beneficiary’s payroll. The Corporation shal
establish the reasonable minimum number of persons to be employed c
a continuing basis for each corporate applicant in accordance with th
specific and normal requirements of the business involved. hatl
ninimun employment requirement shall be made a condition appearing c
the face of the applicable corporate Qualifying Certificate. N
resident employee of an industry or business granted a corporat
Qualifying Certificate shall be paid less than the prevailing wag
rate nor shall he or she be laid off his or her job nor have his o©

her work week reduced to less than forty (40) hours for the primar

1eae
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purpose of creating employment for nonresident workers. for tr
purpose of this Section, the "prevailing wage rates” determined by tt
Guam Department of Labor shall be used as a guide in determining th
compliance of a corporate recipient of a Qualifying Certificate wit
its terms. The Guam Department of Labor is hereby empowered t
investigate any complaint filed pursuant to this Section and to settl
the same by issuance of an appropriate order after notice and hearin
pursuant to the provisions of the Administrative Adjudication Act
Any willful violation of this Section or of any order issued hereunde:
may be cause for a Beneficiary of a corporate Qualifying Certificat
to forfeit the benefits thereof.

For the purposes of this Section, payroll expenditures an
employment benefits shall include any salary, fees, insurance benec<. -
whether health, life, medical or other insurance, housing allowance
meals, stock options, bonuses, expense accounts, transportatio)
benefits, shipment of household goods, and any other benefit, whethe:
through ﬁonetary benefits or in kind, paid, given or awarded by the
Beneficiary to persons whom the Corporation includes as part of the
total workforce of the Beneficiary.

§2412. Participation in the Apprenticeship Training Program
A Standard Qualifying Certificate shall not be issued to an applicant
which operates a restaurant unless the applicant commits itself at the
time of application for such a certificate to participate in the
Hotel/Restaurant Industry Apprenticeship Program administered by the
Guam Community College and to hire graduates of the apprenticeshig
program when vacancies exist at the restaurant.

§2413., Qualifying Certificate, Non-Transferable. A Qualifying

Certificate or the benefits thereunder may not be transferred,

’ «a 1Q
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assigned or conveyed to another person, firm, partnership, «
corporation without the written permission of the Corporation and t!
approval of the Governor being first obtained.

For the purposes of this Section, a transfer of benefits shal
have occurred at any time that there is a transfer of a majority ¢
the voting stock of the Beneficiary resulting in a change in tt
identity of the shareholders whoc control the Beneficiary.

§2414. Application for Qualifying Certificates. Applicatior
for Qualifying Certificates shall be filed on forms prescribed an
furnished by the Corporation. Beneficiaries of Standard Quali-:
Certificates and Special Qualifying Certificates must agree to furnis
written monthly reports beginning thirty (30) days after the date c
the issuance of the Qualifying Certificate, said reports must include
but are not limited to, financial data, employment data and payrol
data. All such monthly reports shall be treated as confidential bt
the Corporation. Any violation of this Section may be cause to voi
the Qualifying Certificate ab initio.

§2415. Publication of All Corporate Applications for Qualifyin
Certificates. The Corporation shall cause to be published a
applicant’s expense, in a Guam newspaper of general circulation,
brief resume of all applications for Qualifying Certificates, sai
publication to be made at least seven (7) days but no more tha
fourteen (14) days before the same is considered by the Board. Th
resume shall be in a form prescribed by the Board, and it shal
include only the name and address of applicant, a brief statement o.
the proposed investment, a brief summary of the tax rebates
abatements or credits applied for, and the names and addresses ai

those who are investors at the time the application is submitted tc

11
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the Board. Following the filing of the application in due for
payment of the prescribed fees and publication of the resume, a publ
hearing pursuant to the provisions of the Administrative Adjudicati:
Act shall be held. The Corporation shall take all reasonab.
precautions in connecticn with such public hearings te avoj
disclosure of proprietary secrets of the applicant. The Board me
schedule additional public hearings as necessary. The Board meetir
for approval of a Qualifying Certificate shall not be held on the sarn
day as a public hearing on the same Qualifying Certificate.

§2416. Notice of Hearings on Corporate Applications. Not: :
public hearings shall be published at applicant’s expense in a loca
newspaper of general circulation not less than five (5) days prior t
each scheduled hearing date.

§2417. Recommendations. All recommendations of the Board fo
the issuance, modification, revocation or suspension of Qualifyin
Certificates shall be forwarded to the Governor, together with
memorandum of the Board’s findings in support of its recommendations
Any recommendations of the Board not approved or disapproved by the
Governor within thirty (30) calendar days from his receipt thereof
shall be deemed disapproved thirty-one (31) days from the Governor’s
receipt thereof.

The Board may recommend that a firm having an existing Qualifyinc
Certificate be issued a replacement Qualifying Certificate because ot
a substantial expansion of or addition to its existing facilities
which independently meet the eligibility requirements of the program
(excluding those regulatory requirements regarding facilities which
the firm meets in its overall operations). That phase of the

Beneficiary’s operation already covered under the terms of the

12
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original Qualifying Certificate shall be included in the replaceme
Qualifying Certificate for a period of time which when added to th
period for which the original Qualifying Certificate was in effec
completes the term of the original Qualifying Certificate, however t!
other terms and conditions shall meet the requirements of GEIl
statutes in existence at the time of the reissuance. In the case
a firm that has been sold, the Board may recommend the issuance of
Qualifying Certificate for a period of time which when added to th:
period for which the original Qualifying Certificate was in effect
completes the term of the original Qualifying Certificate, howeve -
other tarms and conditions shall meet the requirements of GEL
statutes in existence at the time of reissuance. In no case shall
replacement Qualifying Certificate be issued prior to the surrende
of the firm’s earlier Qualifying Certificate.

In general, the Board may not raecommend to the Governor tbh
issuance of a Qualifying Certificate unless the Corporation can shc
that such issuance would have a significant positive effect upon th
economic development of the Territory.

§2418. Tax Abatements. The following tax abatements are hereb
established and declared for which Standard Qualifying Certificate
may be issued:

1. All taxes now levied on income derived from the lease o
land, buildings, machinery or equipment by virtue o
Subchapter B, Chapter VI, Title XX of the Government Code
shall be abated for a period up to ten (10) years from th
effective date of a Standard Qualifying Certificat
therefor, and as long as said Certificate is in force arn

effect provided that said income has been derived from the

1
1969
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lease of land, buildings, machinery or equipment to a tax
exempt business that has qualified and continues to gqualif:
for a Standard Qualifying Certificéte‘

All taxes now levied by virtue of Subchapter B, Chapter VI,
Title XX of the Government Code, known as the Gross Receipts
Tax, shall be abated for a period up to ten (10) years fron
the effective date of a Standard Qualifying Certificate
therefor, and as long as said Certificate is in force anc
effect provided that the gross receipts on which such *2v
shall be abated have been derived from the sale of al..

baeverages manufactured in Guam by the manufacturer thereor

and that such manufacturer has qualified and continues tc

qualify for a Standard Qualifying Certificate covering suck

manuyfacture.

All taxes levied or paid by virtue of Subchapter B, Chapter
VI, Title XX of the Government Code, known as the Gross
Receipts Tax, shall be abated or rebated for those gross
receipts derived from the sale of petroleum products
manufactured in Guam and sold to agencies or
instrumentalities of the United States, or agencies or
instrumentalities of the government of Guam by the
manufacturer thereof, provided that a Standard Qualifying
Certificate for such a tax abatement is granted pursuant ta
the provisions of this Subparagraph, and further provided
that at any such time that a manufacturer possessing such
a Standard Qualifying Certificate no longer continues to
qualify for the certificate, the taxes shall no longer e

abated or rebated. A Standard Qualifying Certificate may

14
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grant such a tax abatement or rebatement for up to a te
(10) year period commencing with the date of initia
commercial production of petroleum products by th
manufacturer.
§2419. Corporate Income Tax Rebate. A conditional rebate of u
to seventy-five percent (75%) of all corporate income tax payable t
tha government of Guam is hereby established and declared, for whic:
a Standard Qualifying Certificate may be issued for a period no
exceeding a total of twenty (20) consecutive years from the effec- .-
date thereof, or up to the total capital invested, whichever ._.
greater, and the percentage of the rebate may be made variable sao at
to permit higher or lower percentages in earlier or later years of tha
period. In determining the periods of up to twenty (20) years and thc
percentage of up to seventy-five percent (75%), the Board shall tak
into consideration the financial risks involved in the undertaking
the government’s officially adopted economic policies, the impact of
the propésed investment upon estaplished firms and their markets ir
Guam, and the proposed geographic location of the applicant’s
establishment, as well as the importance to the economy of the
proposed investment. For the purposes of this Section, the terr
"income tax payable" shall mean income taxes applicable to corpcrte
earnings derived from activities specified on the face of the Sta
Qualifying Certificate occurring on and subsequent to the date or
issuance of the applicable Standard Qualifying Certificate. The Board
shall also consider applying a limitation to the total accumulated
benefits that may be granted under any prospective Standard Qualifying
Certificate in the form of tax rebates and abatements, such that no

further rebates may be given to the recipient once the accumulated

15
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total of all rebates and abatements granted under the Standar
Qualifying Certificate, plus all management and consultant fees pai
to individuals or firms that reside or have their principal place o
business outside of the Territorial boundaries of Guam, equal
percentage, specified by the Board but in no event more than on
hundred percent (100%), of the recipient’s accumulated capita
investment in buildings, equipment to be operated or utilize
principally by the recipient’s employees, and facilities directl
associated with the activities for which the Standard Qualifyinc
Certificate is issued, as are specified upon its face, pluz
recipient’s original working capital. The Director of the Departmen:
of Revenue and Taxation of the government of Guam shall have th
authority to determine any prorations of rebates necessary because o:
taxable years occurring within the life of the applicable Standar«
Qualifying Certificate which consist of lass than a full twelve (12
month period.

§2420. Taxability of Rebates: Legislative Intent. It is the
intent of the Legislature that rebates of income taxaes to qualifying
entities pursuant to §§2417 and 2418 of this Article be rebates on all
the taxes owed on eligible activities as defined on the face of the
Qualifying Certificate and that no portion of the rebates given bte
later subject to income taxation.

§2421. Incomae Tax Rebate on Dividends. A rebate of up tc
seventy-five percent (75%) of all corporate and personal income tax
on dividends paid by a Corporate Beneficiary from its current year’s
earnings that are derived from the activities specified on the face
of its Standard Qualifying Certificate is hereby established and

declared, for which a Standard Qualifying Certificate may be issued
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for a period of up to five (5) consecutive years, which period m:
any portion of the effective period authorized for the control
corporate income tax Standard Qualifying Caertificate issued to
corporation declaring the dividends. The period of time during w
tha Standard Qualifying Certificate issued under the authority of ¢
Section is effective shall be determined by the Board and based
a request made by the holder of the corporate Standard Qualify
Certificate.

In the case of a corporation that has elected ta be taxed a
small business corporation organized as a "Subchapter S Corporatio
said income tax rebate shall be passed on to its stockholders in
same proportion as their stock interest in the tax-exempt corporati

In the case of a stockholder of a gualifying corporation 1
qualifying as a small business corporation, the income tax rek-
herein provided shall be applicable to the dividend income rece..
by the stockholder from the qualifying corporation.

§2422. Pracedure to Claim Abated and Rebated Taxes.
certificate of compliance by this Corporation should be attached t
the Beneficiary‘s tax return when filing each return.

When the return for tha abated tax 1is accompanied by
cartificate of compliance, the actual payment of the tax in questic
to the government shall not be required, and upon audit and review c
the tax return, the Tax Commissioner of the government of Guam shall
within one hundred twenty (120) days from receipt of said tax returr
furnish the taxpayer a certification confirming the nature and amoun
of the tax abated.

In the case of an income tax rebate where the taxpayer’s ta

return is accompanied by a certificate of compliance, the amount g
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tax due prior to rebate shall be deposited with the government at t
time of filing the income tax return. The Tax Commissioner of 1
government of Guam shall immediately thereafter cause the return
be reviewed and audited, and if the rebate is found in order, sha
cause the amount deposited to be returned to the taxpayer within o
hundred eighty (180) days from date of deposit.

§2423. Rebate Fund. Deposits for income tax made with t©
government of Guam pursuant to this Article shall be covered a
deposited into a separate, special account in the Treasury nf
Territory of Guam, herein designated as "Income Tax Rebate Fun..

§2424. Tax Redetermination. In the case of any Beneficiary whe
in accordance with the applicable laws of the Territory of Guam, sha:
have applied for and been granted a redetermination of tax liabilit
or taxes payable, the amount of abated or rebated taxes determined fc¢
such Beneficiary for the taxable years affaected shall be accordingl
adjusted by the Director of the Department of Revenue and Taxation an
said Beneficiary shall be required tc pay the balance due said taxabl
years, if any, together with interest at the rate of twelve percen
(12%) per annum from the date the Beneficliary realized the abatemen:
or rebate benefit; provided, that said balance due may be offset o:
credited against any tax refund due to the Beneficiary.

§2425. Implementation by Tax Commissioner. The Tax Commissic::
of the government of Guam is hereby authorized to issue such rules anc
regulations as he may deem necessary to implement the procedures
outlined in this Article.

§2426. Limited to Government of Guam Taxes. All abatements and
rebates herein established and authorized shall apply only to the

taxes due thea government of Guam.
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§2427. Fges‘ Upon the effective date of this Act and unt
modified pursuwant to 12 GCA §2428, the following fees shall

assessed against each applicant and reciéient of a Qualifyi

Certificate:

ANNUAL

EILING FEE SURVEILLANCE FEE

Agriculture, Agquaculture,
Mariculture $ 50 $1,000
Manufacturing $250 $1,000
Commercial Fishing $ 50 $1,000
Services $280 $1,000
Tourist Pacilities
(Except Hotels) $500 $1,000
Industrial Facilities $500 $1,000
Special Qualifying
Certificate $ S0 $ 100

§2428. Periodic Adjustment of Fees. The Board is authorized t
adjust the fees listed in 12 GCA §2427 on an annual basis, at th
beginning of each calandar‘year upon demonstration to the Board by th
Administrator that the cost of performing the services covered by th
fees is greater than the amount of the fees. Fee changes shall b
made according to the provisions of the Administrative Adjudicatio
Act.

§2429. Special Qualifying Certificates for Resident-Owned Smal.
Businesses. Any proposed new business in which the majority o:
ownership is held or will be held by an individual who has been :
continuous resident of Guam or individuals who have been continuous
residents of Guam for no less than the five (3) years immediately

preceding application shall be eligible for a Special Qualifying

13
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Certificate to convey a tax credit of up to ten percent (10%) of :
wages, salaries and benefits paid to non-supervisory personnel foi
period of up to five (5) years, regardless of whether the propos
business 1is organized as a proprietorship, a partnership or
corporation. Such tax credits may be applied to offset any t
liability of the recipient business that is payable to the Treasur
of Guam, excepting payroll withholding taxes, and may be used at a,
time up to and including the date that is five (5) years after t!
expiration of said Special Qualifying Certificate.

The benefits of the Special Qualifying Certificate issued und
the authority of this Section shall become effective when the businec
has made an investment in physical capital of at least Ten Thousat
Dollars ($10,000) or more, but not to exceed Two Hundred Fift
Thousand Dollars ($250,000), and the time period for which it i
issued shall commence on that date. The Director of the Departmen
of Revenue and Taxation shall have the authority to assess or caus
to be aséessed the value of the firm’s investment in physical capita
for the purpose of determining compliance with this Paragraph.

For the purposes of this Section, the term "non-supervisor
personnel® shall mean all personnel employed by the firm that haw
direct or indirect authority over fewer than three (3) other employee:
of the firm; however, under no circumstances shall this include :-
proprietor or the general manager of the firm.

Application for a Special Qualifying Certificate under this
Section shall be made on a form and in a manner prescribed by the
Corporation.

Any Special Qualifying Certificate issued under the authority of

this Section shall apply to the business itself, and may not Dbe

20
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renewed or extended in the event of a change in ownership or name
the business, and shall automatically terminate should reside
ownership fall below the fifty-one percent (51%) level."
SECTION 2. 12 GCA §2105 is repealed and reenacted to read:
"§2105. Board of Directors. All functions and powers of t!
Corporation shall be vested in and be exercised by and under ti
direction of a Board of Directors hereinafter referred to as "t}
Board,"™ composed of seven (7) members:
1. Five (5) who shall be appointed by the Governor of Gus
under the guidelines of 12 GCA §2108:

2. One (1) who shall be appointed by the Governor from a lis
of no less than three (3) names submitted by the Boar~
Directors of the Guam Chamber of Commerce from among thel
membership who 1list their primary business concern a
accounting, financial planning, banking or other financia
consulting; and

3. Oﬂa (1) who shall be appointed by the Governor from amoru

those who derive a majority of their income from farming.

All appointments shall require the advice and consent of the Guar
Legislature. Members of the Board shall serve for a term of four (4
years. The Governor shall appoint a member of the Board to serve a:s
Chairman. The Director of the Department of Revenue and Taxation anc
the Director of the Department of Commerce, or their represéntatiVes
shall be ex-officio, non-voting members of the Board on all matters
and shall provide written position statements on each Qualifying
Certificate and loan application.®
SECTION 3. 12 GCA §2108 is repealed and reenacted to read:

n§2108. Qualifications for Directors. The Board members to be

21
1909
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appeointed by the Governor of Guam as above stated shall be U.
citizens, selected from individuals who have resided in Guam at lea
one (1) vyear immediately preceding their appointments, who ha
demonstrated their ability and their attachment to public interes
and selected to provide diversifiaed experience among Board nember:
Parsons who possess, or who are officers or stockholders of aj
corporation which possesses a loan or loan guarantee or Qualifyii

Certificate or any other benefit from GEDA shall not be eligible f¢

appointment to the Board. The Administrator shall be a U.S. citize

selected from individuals who have resided in Guam at least one (1

vear immediately preceding his appointment, who possesses qualities

knowledge, experience and diversifiled ability necessary to pursu
effectively the program of the Corporation."

SECTION 4. Rules and Regulations. The Guam Economic Developmen
Authority is authorized to promulgate such rules and regulations as may b
necessary to carry out the purposes of this Act in accordance with th
provisions of the Administrative Adjudication Act.

SECTION 5. Effective Date. With the exception of 12 GCA Chapter 2
§2429, the provisions of this Act shall become effective immediately upol
its enactment into Law; the provisions of 12 GCA Chapter 2 §2429 of thl-
Act shall become effective ninety (90) days after this Act’s enactment int«
Law.

SECTION 6. Use of Tax Revenuas in Lieu of Repates and Abatements.
Any and all revenues collected by the Treasurer of Guam because of any
suspension, surrender, revocation or other early termination of 3
Qualifying Certificate issued in accordance with the provisions of Chapter
2, Title 12 GCA shall be promptly deposited in the Hotel/Restaurant

Industry Apprenticeship Program Fund administered by the Guam Community

22
19 Juse 1969
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SECTION 7. Appropriate renumbering of sections in the Government Co

and Guam Code Annotated are hereby ordered according to the renumber

sections contained in this 2act.

23
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community.
Investments by foreign entrepreneurs conptinue to be ma
catalysts for our island’s financial growth. The bulk of the

intarests wever, ljes i arge- ojects that benet

meet _their peeds, depleting rapidly our finite essenti

resources such as people, land and water, While the Territc

can_count theiyr contributions to our welfare jn terms cf taxec

conshruction, and emplovment copportunities on the low end of ¢

[t 15  the Legislature’s intent that the OQualif'i

Certificate program now _concentrate on_  assisting loc,

cutreprepcurs and other industries and serviges, including tnho:
supportive of hotels and their guests, to diversify ouc islar

uam i affi t am_mnu be directe
to attract investments ckther than hotels and resorts.
§2401. Qualifying Certificate, Defined. A Qualifyin

Certificate is (an instrument] a contract valid for a given period o
time, issued by the Governor upon recommendation of the Board
between the goverpment of Guam apd the [(to a) Beneficiary., who hux
gqualified for c¢ertain tax rebates and abatements ([under thi
Article.] in returp for meeting certain employment. eguity, and othe,

§2402. Beneficiary, Defined. The recipient of a Qualifyin

Certificate shall be known as a Beneficiary.
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$¢df2., Eligibility, Defined. The following shall be deemed

be a business eligible for consideration by the Corporation

issuance of a Qualifying Certificate.

Any trust, partneyxship, sole proprietorship, or corporation

defined in §2405, engaged, or about to engage in (1) agricultur

agquaculture, mariculture, manufacturing, commercial

fishing,

services{, or improvement ol real property) for purposes which a

specifically determined by the Corporation to be

beneficlia

desirable, and necessary (to] £Qr the economic development of Guan

oc captive insurance business as permitted by Chapter
¥XXXIX, Government Code); and (2) which activity meets one
of the [ollowing criteria:

a. Creation of new employment;

b. Replacement of imports:

C. Reduction of consumer prices;

d. Creation of vitally needed facilities:

vIit, Tit

{t1) or mor

e. (Insurance providing for or facilitating the provision o:

health care services to the people of Guam.

(In addition, such otherwise eligible applicants must meet the

minimum financial requirements:

M UM_INVESTMENT

Agriculture $
Watch Manufacturing

Other Manufacturing

Commercial Fishing

Services

Hotels and Motels

Other Tourist Facilities

Industrial Facilities

15,000.C0
50,000.00
25,000 .00
25,000¢ .1
25,000.00
1,000,000.90
25,000.20

100,000,248
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Captive Insurance Companies 180,009.
The Board [may) shall promulgate (by] regulationg [develop st
further] countaining standards, ([and) criteria, _and measures

investiments by the OC applicant and benefits for the people of Gu

{for the issuance of] jin issuing Qualifying Certificates [as it dee
neces:sacy . The Board shall recoanize and take into considerati
any  dnd admipnistered by oth

vernment titi v view \'4 au ] over o
eligib actjivity. Such regulations shall be adopted [only aft.
public hearing thereon} in the manner prescribed by ({law,] ¢

admipjstrative 2dijudicatjicon Ac¢t, [and then transmitted =to =ct

Governor of Guam, and upon his approval and promulgation, shall hu-
the {orce and effect of law.)

§2403.1. Export Trading Company Eligibility. An expor
trading company as defined in §19500.21 of Chapter VI of Title XX ¢
the Government Code shall be eligible for the full benefits ot
qualifying certificate subject to applicable restrictions if the mai
office of the export trading company is established on Guam.

403,2. igibjili i e that provi.je:

lodaing of at least 100 rooms, entertaipment, recreational facilitic:

4

and various other services for the public and includes the followir

imu i .

P Y et
e e b, Aws &
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imited to W1nmi tenni (o)

3) whose owner: is _incorporated and licensed to
business, both in Guam; is reputable and financially se.

in standing (principals/fiyrm). and: shows evidence of .

outlay, option to gurchase, or lease or other expli

compnltment to use property for the hotel

This eligibili 5 ermi 0 t ati ! close
business on the last day of calendar vyear 1989.

§2404. Nature of and Benefits. A Qualifying Certificate, or
i1ssued, snhall be a contract between the government of Guam and &t
Beneficiury, and the tax rebates enumerated in the Certificate m
not be curtalled, limited or impaired by any subsequent act, exce
as provided herein. Once issued and unless suspended, rescinded
revoked, a Qualifying Certificate shall constitute conclusti:
evidence of entitlement to the tax rebates and abatements stated «
its face.

§2405. Qualifying Certificate, Issuance of. A Qualif.in
Certificate may be issued by the Governor of Guam upon t&o
recommendation of the Board to any applicant ([corporation] tha
proposes to engage in an eligible business. (, or to any applican
stockholder of such corporation holding a Qualifying Certificate, am
said corporation may be either a Guam Corporation or a duly organize
"possessions corporation®” limited to doing business in Guam, as suc
"possessions corporation” is defined under Federal income tax law
and regulations].

§2406. Same: Grounds for ' escission )
Revocation. A Qualifying Certificate may be suspended, rescinded o

revoked by the Governor of Guam upon the recommendation of the Boar

L am o
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for the iullowing reasons:
[N Fraud or misrepresentation of any material allegation

the application for such Certificate.

2. Failure to comply with any conditions and obligati
stated in the Certificate aft aving been notified by
Corporation in writing of such failure to comply and at

having been given by the Corporation a reasonable period

time within which to correct such failure.

w

The (iling by the Beneficiary or against the Benefici

of a petition for adjudication of bankruptcy as to so

Beneficiary wherein the petition has been granted.

4. A [inding by the Attorney General of the Territory thuat
corporate Beneficliary has been dissolved.

. violation of any provision of this Article.

(v

No rocommendation for suspension, rescission or revocation sio!
be made Ly the Board except after a hearing thereon pursuant to !
provisions of the Administrative Adjudication Act.

§2407. Disqualifications. A corporate applicant f(or
Qualifying Certificate shall, as a condition precedent to (o
gualifying for the same, satisfy the Corporation in writing that o
shall not transfer, move, relocate or otherwise remove any of .t
existing business plants to Guam from the continental United 3Stuze:
or any of its territories or possessions. Neither shall a Qualifyim
Certificate issue to (a corporation] any applicant who has not firs
obtained a license to do business in Guam.

No officer [and) or member of the Board g their spouses and r:

corporation or apny other legal entity in which an officer or membe:

of the Board gr their spouses has any financial interest may quailf



L W
for a Qualifying Certificate.

Retther hallt  any of  the (ollowing, during thoir trrw

office[,) and for a period of one (1) vear after their resionati:

termination_or completion_ of theiy terwm of office, directly
indirectly, qualify for a Qualifying Certificate:

(ay Mewmbers of the Guam Legislature(:;] and thejir spouses:

7

{L) Enployees aof the [Executive Department of the Government

Executive Branch of fthe government of Guam and the:

spouses from the level of f£irst assistant to the departmer

director and up;

(¢ Judges of the various courts of the Territory ap._ f£i.o.
spouves.
Any Qualifying Certificate issued in violation of this Sectic
shall Le void ab initio.
§2408. Euployment of United States Citizens and Permanan
Residentus. A [corporate) Qualifying Certificate shall not i incur
unless the applicant commits i1tself at the time of application to:

such a Certificate that a management training program shall bc

established and_a copy of that wrjtten tralning program shall e

delivered to the Corporation within the number of days prescribed ir

regulations by the Corporation so that within a reasonable period of
time residents of Guam who are United States citizens or permanernt
residents of the United States and who are otherwise qualified would
replace the manager or other officers of an industry or business
granted a [Corporate] Qualifying Certificate who are not Unita:!
States citizens or permanent residents of the United States, and that
it shall at all times employ a total employment force of not less
than the minimum number established by the Corporation, at lcast

seventy-five percent (75%) of which shall be United States citizens
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C¢ peraanant residents of the United States; provided, however, :=h
lor good cause, temporary exemptions hereto, for specific and Llimir
periods of time, may be granted by the Corporation, such tempora
cyemptions, to be conditioned upon a training program, approved !
the Torporation, designed to replace employees who are not eitnr
United .Jtates citizens or permanent residents. In addition, aftc
the exuivation of three-fourths (3/4) of the period of the Qualityit
Certificate or ten (10) years, whichever is sooner, the possessor c
the Qualifying Certificate must satisfy the seventy-five percen
(75%) employment reguirement at both labor and management level.

The Corporation shall be the sole judge of what constitutes labor

management level employment but it shall seek advice from =k

University of Guam, the Guam Community College., the Guam Departact.

cf_ Labor, the Department of Fducation, the Guam Chamber of Commec.«

resource  ic:

clocsilications before taking fipal agtion. The Corporation =hall

establish, by requlations adopted pursuant to the Administratj.-

Adjudication Act, requirements for practical and equjtable training

proarams as gqujdance for the applicant and the reasonable minimum
number of persons to be employed on a continuing basis for each
{[corporate] applicant in accordance with the specific and normal
regquirements of the business involved. Such training program .o
minimum employment requirement shall be made a condition appearing on
the face of the applicable [corporate] Qualifying Certificate. o
resident employee of an industry or business granted a {corporate]
Qualifying Certificate shall be paid less than the prevailing wage
rates nor shall he be laid off his job nor have his workweek reducad
to less than forty (40) hours for the sole purpose of creating

employment for non-resident workers. For the purpose of this



sectlion, 'prevailing wage rates" as determined by the Departwment
FLabor hall he used as a guide. The Department of T.abor Vo0 beo o
empowered to investigate any complaint filed pursuant tc this Sectic
and to settle the same by issuance of an appropriate order af:c<
notice and hearing pursuant to the provisions of the Administrati.
Adjudication Act. Any willful violation of this Section, or of zn
crider issued hereunder, may be cause for a Beneficiary of
[corporate] Qualifying Certificate to forfeit the benefits thereol.
$2403.1. Participation in the Apprenticeship Training Program
A {Corporate) Qualifying Certificate shall not be issued tc -
applicant which operates a hotel or restaurant unless T .
applicant commits itself at the time of application for such
certificate to participate in the Hotel/Restaurant Indust:i-

Apprenticechip Program administered by the Guam Communit’

College

ropriakte b T

Corporation to_ prepare students for the applicant’s_ .
regdirements, and to hire graduates of the apprenticeshi:
progyram when vacancies exist.

§2409. Qualifying Certificate Non-transferable. & Qualifl, inu
Certificate or the benefits thereunder may not be transferred or
assigned [without the written permission of the Corporationj.

§2410. Application for Qualifying Certificates. Applications
for Qualifying Certificates shall be filed on forms prescribed and
furnished by the Corporation. An (corporate] applicant must agree to
furnish written 'monthly reports beginning thirty (30) days after the
date of the issuance of the {corporate] Qualifying Certificate, =aiud
reports to include, but not limited to, financial data, employment
data and payroll data. All such monthly reports shall be treated

confidential by the Corporation.



y24ll. Publications of All ([Corporate] Applications |
Qualilying Certi(icates. The Corporation shall cause to he publi.f

at appliicants’ expense, in a Guam newspaper of general circulat..
o bric{ rvresume of all ([corporate] applications for Quali(,i
Certificates, said publication to be made at least seven (7) da
before the same is considered by the Board. The resume shall be
a [orm prescribed by the Board, and it shall include only the -
and address of applicant, a brief statement of the propos
investment, brief summary of the tax rebates and abatements appii-
for, and the names and addresses of those who are investors at =
time the application is submitted to the Board. Following the (il:i:
of the application in due form, payment of the prescribed fees a:
publication of the resume, the holding of a public hearing thereon
mandatory. The corporation shall take all reasonable precautions
connection with such public hearing to avoid disclcsure ¢
proprietary secrets of the applicant.

§2412. Notice of Hearings on [Corporate} Applications. Notic
ol public hearings shall be published at applicants’ expense in
local newspaper of general circulation not less than five (5) day
prior to the scheduled hearing date.

§2413. Recommendations. All recommendations of the Board €2
issuance, modification, revocation {and] or suspension of Qualifyin:
Certificates shall be forwarded to the Governor of Guam, togethe:
with a memorandum of the Board’s findings 1in support of it
recommendations. [Any recommendations of the Board not approved or
disapproved by t]The Governor of Guam, within sixty (60) calenda:
days from his receipt thereof, shall either approve or disapprove th¢
Board’s recommepdation.{shall be deemed approved as of the sixty:

first (61st) day from the Governor’s receipt thereof.)
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TWENTIETH CUAM LEGISLATURE
1288 (First) Regular Session

e <
sill lHo. f——/ £
tnzvoduced Ry £.D. Reyes /2?1?

AN ACT TO AMEND ARTICLE ¢, 12 GCA, CHAPTER

N 2, AMND TO REPEAL 42433 AND TO AMEND 42424,
BOTH I[N ARTICLE 44, 12 GCA, CHAPTER 2, ALL
RELATIVE TO THE QUALIFYING CERTIFICATE
PROGRAM OF THE GUAM ECONOMIC DEVELOPMENT
AUTHORITY.

ST HUACTED BY THE PEOPLE OF THE TERRITORY OF GUANM:

—

SECTICH 1. Article 4, 12 GCA, Chapter 2 is amended to reud:

"Article 4. Qualifying Certificate

22490 . Zhort Title.

g 1)t Legislative Findinys and Intent,
©2401. Qualifying Certificate, Defined.
Galwl. Beneliciary, Defined.

§2403. Eligibility, Defined.

§2403. 1 Export Trading Company Eligibility.

§2404. Nature of and Benefits.

§2405. Qualifying Certificate, Issuance of.

52406, Same: Grounds for Suspension, Rescission, or Revocatic:
42407, Disqualifications.

§2408. Employment of United States Citizens and Permane

Residents.

§2408.1% Participation in Apprenticeship Training Program.

§24009. Qualifying Certificate Non-transferable.
§2410. Application for Qualifying Certificates.
§2411. Publications of All [Corporate] Applications for Qualify!

Certificates.
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y241i2. Notice of Hearings on {Corporate) Applications.
42413, Recommendations.
§2414. Tax Abatements.
§2415. {Corporate)} Income Tax Rebate.
a2dln. Taxability of Rebate: Legislative Intent.
$2417. Income Tax Rebate on Dividends.
42413, Taxpavyer’s Option.
$2419. Procedure to Claim Abated and Rebated Taxes.
§2420. Rebate Fund.
§2421. Tax Redeterminations.
H2422. Implementation by Tax Commissioner.
24273, Limited to Government of Guam Taxes.
32424. rees.
2425, Periodic Adjustment of Fees.
§2100, Short Title. This Act shall be known_apnd wa/ Lo oo

as_the QC Reforin _Act of 1989,

§2400.1. j ative Fi i a tent. he Legislatiiie

Territory was conceived as an ecopomic incentive tool to ent ' .¢
fovestors into Guam, In use for over two decades, it has Paa
u i iti j £ mj elopment cf the

Territ 01y fours .

—The _Legislature finds  that, today, new hotel

copstructi e sion exi ' development Of

reserts are occurring in response to demands for additicnal

apd _th v me assista i nefits is no

longer necessary for growth in this sector of Guam’s businesd




LRSSy

§24i4. Tax abatement. The following tax abatements are hot

established and declared, (or which Qualifying Certificates ma,

issued:

L.

(2.

All taxes now levied by virtue of Chapter IV, Title XX
the Government Code of Guam, known as Real Property T
shall be abated for a period up to ten (10) years from d
of issuance of Qualifying Certificate therefor, and as !
as sald Certilicate is in force and effect, provided t!
the real property on which said tax is assessed is utili.
for a tax exempt business that has gualified and continu
to gualify for a Qualifying Certificate.

All taxes now levied on Lncome derived from the lease
land, buildings, machinery and eguipment by virtte
Subchupter B, Title XX of the Government Code of Gua
shall be abated for a period up to ten (10) years from ‘ia
ol issuance of a Qualifying Certificate there(or, ami
long as said Certificate is in force and ef(ect, proviic
that said income has been derived from the lease of lan.
building, machinery and equipment to a tax exempt busines
that has qualified and continues to qualify ftor

Qualifying Certificate.)

({3) 2. All taxes now levied by virtue of Subchapter B8, Chapte

VI, Title XX of the Government Code of Guam, Kknown as th
Gross Receipts Tax, shall be abated for a period up to te
(10) vyears from date of 1issvance of a Qualifyin
Certificate therefor, and as long as said Certificate is |
force and effect, provided that the gross receipts on whic
such tax shall be abated have been derived from the sale o

alcoholic beverages manufactured in Guam by th
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manufacturer thereof and that such wanufacturer
Aqualillied and continues to aqualify f(or a Qualify,
Certificate covering such manufacture.

(Al 1. All taxes levied or paid by virtue of Subchapter
Chapter VI, Title XX of the Government Code of Guam, ki
as the Gross Receipts Tax, shall be abated (or rebated) ¢
those gross recelpts derived from the sale of petrolis
products, manufactured in Guam and sold to agencies

instrumentalities of the government of Guam by ¢

' manufacturer thereof, provided that a Qualify.

L Certificate for such a tax abatement is granted pursuant

[\

the provisions of this Subparagraph, and further provi-
< that at any such time that a manufacturer possessing su.

14 a Qualifying Certificate no longer continues to quallfy &«

=

the certificate, the taxes shall no longer be abatel .
xE rebated]. A Qualifying Certificate may qgrant .uch 1 %

17 abatement [or rebatement) for up to a ten (10) year peric
commencing with the date of initial commercial productio

of petroleum products by the manufacturer.

20 (5. All taxes now levied by virtue of §43714, Chapter VII
21 Title XXXIX of the Government Code shall be abated for
o2 period of up to ten (10) years from date of issuance of th
) Qualifying Certificate therefor and as long as wsat
= certificate 1is in force and effect, provided that sai
25 premiums are collected by a captive insurance cCompail,
26 licensed under Chapter VII of Title XXXIX that ha!
27 qualified and continues to qualify for a Qualifyins
L8 Certificate.)

23 §2415. [Corporate] Income Tax Rebate. A rebate (of up T
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seventy-Live percent (75%)) of all [corporate] income tax payable
the government of Guam egual to the total capital inpvested is herc
established and declared, for which a Qualifying Certificate mav
tssued (or a period not exceeding a total of twenty (20) consecuti
years ftrom date of issuance of a Qualifying Certificate therefor a:

the percentage of rebate may be made variable by the Board so as

permit nigher or lower percentages in earlier or later years of tr
pericd. In determining the periods up to twenty (20) years f{and tr
percentages up to seventy-five percent (75%)], the Board shall &tak
into censideration the financial risks involved in the undertaking o

well as the {[importance to the economy of] impact on the sc. i

economic development of Guam by the proposed investment. For ttn

vurposes of this Section, the term "income tax payable" shall nmea
income tayxes applicable to [corporate] earnings occurring on an
subseguent to the date of issuance of theAapplicable Qualiflfyin
Certificate. The Director of Revenue and Taxation of the governwan
of Guam shall have authority to determine any prorations of rebate:
necessary because of taxable years occurring within the life of thr
applicable Qualifying Certificate which consist of less than a Lull
twelve (12) months period.
| §2416. Taxability of Rebates: Legislative Intent. It is &tihs
intent of the Legislature that rebates of income taxes to qualifying
entities pursuant to §§2414 and 2415 of this Article be rebates on
all the taxes owed and that no portion of the rebates given be later
subject to income taxation.
§2417. Income Tax Rebate on Dividends. A rebate of up to
seventy-five percent (75%) of all corporate income tax on dividends
paid by a Corporate Beneficiary is hereby established and declared,

for which a Qualifying Certificate may be issued for a period up to
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[ive (%! counsecutive years which period may be any portion ol t
effective period authorized for the controlling corporate incocme

Qualifying Certificate issued to the corporation declaring

T

dividends.

In case of a corporation that has elected to be taxed as a saa
Lusvine: st corporation commonly known as a "Subchapter S Corporaticn
said income tax rebate shall be passed on to its stockholders_ w:
have resided in Gua onti usl o t 1 ive (5) vears
same proportion as their stock interest iIn the tax-exern:
corporation.

In the case of a stockholder of a Qualifying Corporaticn ..
qualifying as a small busineys corporation, the 1income toy rchb .t
herein wvrovided shall be applicable to the dividend incone recel.e

Ly the stockholder, who has_resided in Guam contjinuously for at l«:

(ive (5: vyears, from the tax-exempt corporation.

§2418. Taxpayer’s Option. In lieu of the percentage of =.

]
—

abatements and rebates granted in this Chapter, the Beneficliary
elect to enjoy only fifty percent (50%) of said abatements amt
rebates for a period of double the term authorized by the Corporatiors
as stated in taxpayer’s Qualifying Certificate. This option may t«
exercised by a statement of the taxpayer so stating, together w:tt
the consent thereto of the corporation, filed with the corresponding
tax returns.

§2419. Procedure to Claim Abated and Rebated Taxes. A
certified true copy of the corresponding Qualifying Certificate
certified, _and a certificate of compliance _issued, by thisg
Corporation should be attached to the Beneficiary’s tax return when
filing each return.

When the return for the abated tax 1s accompanied by 2
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correspending Qualifying Certificate and a certificate of compliance
the actual payment of the tax i1n guestion to the Government shall -
Le reguired, and upon audit and review of the tax return, the .
Commissicner of the government of Guam shall, within one hundrc
twenty {120) days from receipt of said tax return, furnish ci-
taxpayer a certification confirming the nature and amount of the tu:
abated.

In the case of an income tax rebate, where the taxpayer’s tu
return 1s accompanied by a corresponding Qualifying Certificate_are

a_certificate of compliance, the amount of tax due prior to rebatc

shall be deposited with the Government at the time of filinu Il
Lncome £ax return. The Tax Commissioner of the government of Cuau
shall i1mmediately thereafter cause the return to be reviewed[ an
audited ), and i the rebate is found in order, shall cause the amcunt
ceposited to be returned to the taxpayer within one hundred eilghty/
(153) tiays Crom date of (receipt)deposit.

42420. Rebate Fund. Deposits for income tax made with t..o
yovernment of Guam pursuant to this Article shall be covered il
deposited into a separate, special account in the Treasury of the
territory of Guam, herein designated as "Income Tax Rebate Fund."

§2421. Tax Redeterminations. In the case of any Beneficiary
who, in accordance with the applicable laws of the territory of guanm,
shall have applied for and been granted a redetermination of tawx
liability or taxes payable, the amount of abated or rebated taxes
determined for such Beneficiary for the taxable years affected shall
be accordingly adjusted by the Director of Administration and sald
Beneficlary shall be required to pay the balance due said taxalble
years, if any, together with interest at the rate of six percent ((%)

per annum from the date the Beneficiary realized the abatement or
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rebate benelit; provided, that said balance due may be offset -
credited agalnst any tax refund due to the Beneficiary.

§2422. Implementation by Tax Commissioner. The 7T
Commissioner of the government of Guam 1S hereby authorized to iss
such rules and regulations as he may deem necessary to implement Ui
procedures outlined in this Article.

§2423. Limited to Government of Guam Taxes. All abatements a:
rebates herein established and authorized shall apply only to tV
taxes due the government of Guam.

82424, Fees. Upon the effective date of this act and unr,
modlfied pursuant to 12 GCA §2425, the following fees sia.. -
assessed against corporate applicant and corporate recipient of

Qualifying Certificate:

ANNUAL SURVEILLALNLC

FPILING F rc
Agriculture $ 50 S{L, 00717
Watch Manufacturing 250 1,00
Other Manufacturing 250 L, G
Commercial Fishing 50 IRE
Services 280 1,00
Hotels and Motels 500 1,000
Other Tourist Facilities 500 1,000
Industrial Facilities 500 1,00¢
{Captive Insurance Companies 500 1,

§2425. Periodic Adjustment of Fees. The Board is authorized tc
adjust the fees listed in 12 GCA §2424 on an annual basis, at the
beginning of each calendar year starting with calendar year 19[38]22,
upon demonstration to the Board by the Administrator that the cost of

performing the services covered by the fees is greater than the



amount of rthe fees. Fee changes shall be made according to

provisions of the Administrative Adjudication (Law] Act."

SECTION 2. §2433 of Article 4A, 12 GCA, Chapter 2 is repealed in
entirety.

SECTION 3. §2434 of Article 44, 12 GCA, Chapter 2 is amended
renovwbicred to read:

"(§2434) §2433. License Requirement. It shall be a condit

of the tax exemptions provided for in §2432 of this Article 4A |

of the special Qualifying Certificate provided for in §2433 of t!

Article 4A}) that a FSC shall at all times maintain a valid Guam !

license in good standing pursuant to the provisions of Chapter VI

Title XVII of the Government Code of Guam.
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Bill No. 959

TWENTIETH GUAM LEGISLATURE
1989 (First) Regular Session

(Substitute B8ill of the
Committee on Economlc Development)

Introduced By: E.D. Revyes

AN ACT TO AMEND ARTICLE 4, 12 GCA, CHAPTER
2, AND TO REPEAL §2423 AND TO AMEND §2434,
BOTH IN ARTICLE 4A, 12 GCA, CHAPTER 2, ALL
RELATIVE TO THE QUALIFYING CERTIFICATE
PROGRAM OF THE TERRITORY OF GUAM.

BE IT ENACTED BY THE PECOPLE OF THE TERRITORY OF GUAM:

SECTION 1. Article 4, 12 GCA, Chapter 2 is amended to read:

§2400.
§2400.1
§2401.
§2402.
§2403.
§2403.1

Q

[\

§2404.
§2405.
§2406.
§2407.

§2408.

§2408.1
§2409.

$2410.

"Article 4. Qualifying Certificate

Short Title.

Legislative Findings and Intent.
Qualifying Certificate, Defined.
Beneficiary, Defined.

Eligibility, Defined.

Export Trading Company Ellgibility.
Hotel Eligibility.

Nature of and Benefits.

Qualifying Certificate, Issuance of.

Same: Grounds for Suspension, Rescission, or Revocation.

Disqualifications.

Employment o©f United S3tates Citizens and
Residents.

Participation in Apprenticeship Training Program.
Qualifying Certificate Non-transferable.

Application for Qualifying Certificates.

rermanen
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§2411.

Publications of All [Corporate) Applications for Qualifyi

Certificates.

§2412. Notice of Hearings on [Corporate] Applications.
§2412. Recommendations.
§2414. Tax Abatements.
§2415. (Corporate] Income Tax Rebate.
§2416. Taxability of Rebate: Legislative Intent.
§2417. Income Tax Rebate on Dividends.
§2418. Taxpayer’s Cption.
§2419. Procedure to Claim Abated and Rebated Taxes.
§2420. Rebate Fund.
§2421. Tax Redeterminations.
§2422. Implementation by Tax Commissioner.
§2423. Limited to Government of Guam Taxes.
§2424. Fees.
§2425. Periodic Adjustment of Fees.

§2400. Short Title. This 2act shall be known and may be cite

)

S _the QOC Reform Act of 1289.

§2400.1. Ledislative Findings and Intent. The Legislature

recognizes that the Qualifying Certificate orogram of the

Territory was conceived as an economic incentive tool to entice

investors into Guam. In use for aver two decades, it has had

substantial positive ‘mpact upon the economic development of the

Territory, mainly in the tourist industry.

The Legislature finds +hat, today, new notel

construction, =xpansion of existing ones, and leveiopment of

)

resorts are uceccurring in response to demands for additicnal

Llodging due tc the cver-increasing numbers of visitors o Cuanm
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ecessa for wth in thi sect of Guam’ usine

community.

Investments by foreign entrepreneurs continue to te maj

catalysts for cur island’s financial growth. The bulk ¢f the

interests, however, lies in large-scale progijects that benef

other off-island investors and tftransients mostly and which al

puts undue pressure on our island’s infrastructure to expand a

meet their needs, depleting rapidlvy our finite essentil

resources such as people, land and water. While the Tarrito)

can count their contributions to our welfare in terms of taxe:

censtruction, and smplovment cpportunities on the low end of Gt

LR

remuneration scale, meaningful participation by pecple who 1ix

and work in Guam, particularly in terms of ownership and joir

ventures, is sorelv lacking.

It is the Legislature’s intent that the Gualifvin

Certificate pYogram _ now concentrate  on assisting leca

entrepraneurs and other industries and services, including thos

suppeToive of hotels and thelr guests, w0 diversify cur islan

g

econgny and enricn oo growth and enhance the qgquality of 1ife

z L

Guam. The lLegislature affirms that the program must he directe

Lo attract lovestments other than hotels and rasorts.

§2401. Qualifying “ertificate, Defined. A Quallfyinc
Cicats is ran lastrument ! a contract valld for s oriven ceriad

issued by the Governor upon recommendation of the Board

quall
Artic

reqgul

Yo WG e

Fied Tor certain tax  rebates and  opatements  [under thil.
le. | Lu return for meeting certain caploymepng, oguity, nod othe

rements 45 degsceribed i this Article,
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52402. Benericiary, Defined. The recipient of a Quaiifyi
Certificate shall be known as a Beneficiary.

§2403. Eligibility, Defined. The following shall be deemed
be a business eligible for consideration by the Corporation f
issuance of a Qualifying Certificacte.

Any trust, partnership, sole proprietorship, or corporaticn

defined in §2405, engaged, or about to engage in (1) agriculture i

exceeding $2,000,000 in current and fixed assets), aguacultur:

mariculture, manufacturing, commercial fishing, services, <

improvement of real property for purposes which are specificall
determined by the <Corporation to be beneficial, desirable, ar
necessary [to] for the economic development of Guam{, or capti:
insurance business as permitted by Chapter VII, Title XXXIX

Government Code]; and (2) which activity meets one (1) or more of th

following criteria:

a. Creation of new employment:

b. Replacement of imports;

C. Reduction of consumer prices:

d. Creation of vitalily needed facilities;

e, Procurement of services or products suppliied by Guam-

licensed vendors, if total cost does not exceed ten percent

{(10%) of those same services or products avallable fron

other vendors.

[e. Insurance providing for or facilitating the provision of
health care services to the pecple of Guam.]

[In addition, such otherwise eligible applicants must meet the

minimum financial requirements:

MINIMUM I T

Agriculture = 15,000.0¢
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“atch Manuracrturing

50,000
Other Manuracturing 25,000
Commercial Fishing 25,000.
Services 25,000.
Hotels and Motels 1,000,000.
Other Tourist Facilities 25,000.
Industrial Facilities 100,000.
Captive Insurance Companies 100,000.
The Board [may] shall promulgate [by] regulations [develop su

further|] contaiping standards, ({and] criteria, and measures

investments by the OC applicant and benefits for the people of Gu:

[for the issuance of] in issuing Qualifying Certificates [as it deel

necessary). The Boa sha ecogni a t i consi atic
any and all provisions of law and regulations administered by othe

ve entiti tha v view a ova thorit ver tt
eligib activity. Such regqulations shall be adopted [only afte
public hearing thereon)] in the manner prescribed by [law,] ¢tk

Administrative Adjudication Act. (and then transmitted to th

Governor of Guam, and upon his approval and promulgation, shall hav
the force and effect of law. ]

§2403.1. Export Trading Company Eligibility. An expor
trading company as defined in §19500.21 of Chapter VI of Title XX o
the Government Code shall be eligible for the full benefits of
qualifying certificate subject to applicable restrictions if the mai
office of the export trading company is established on Guam.

§2403.2. Hotel Eligibility. Fljgibility of hotels to apply fo

ificate sh t inate on t C ation’s close

of business on the last day of calendar vear 1989. Termination o
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evidence of at least fifty-one percent (51%) ownership by persons

are United States citizens and residents of Guam for at least f.
(5) continucus years prior to the date of application.

§2404. Nature of and Benefits. A Qualifying Certificate, or
issued, shall be a contract between the government of Guam and t
Beneficiary, and the tax rebates enumerated in the Certificate m
not be curtailed, limited or impaired by any subsequent act, exce
as provided herein. Once issued and unless suspended, rescinded
revoked, a Qualifying Certificate shall constitute conclusil
evidence of entitlement to the tax rebates and abatements stated «
its face.

§2405. Qualifying Certificate, Issuance of. A Qualifyir
Certificate may be issued by the Governor of Guam upon ¢t}
recommendation of the Board to any applicant [corporation] the
proposes to engage in an eligible businessL-[, or to any applicar
stockholder of such corporation holding a Qualifying Certificate, an
said corporation may be either a Guam Corporation or a duly organize
“possessions corporation® limited to doing business in Guam, as suc
"possessions corporation" is defined under Federal income tax law

and regulations. ]

§2406. Same: Grounds for Suspension, Rescissiocn, Q!

Revocation. A Qualifying Certificate may be suspended, rescinded o
revoked by the Governor of Guam upon the recommendation of the Boarc
for the following reasons:
1. Fraud or misrepresentation of any material allegation i
the application for such Certificate.
2. Failure to conply with any conditions and obligation:
stated in the Certificate after havi een notified by ths

C oratj in writi Q i t m afte:
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having been given by the Corporation a reasonable period
time within which to correct such failure.

3. The filing by the Beneficiary or against the Benefici

of a petition for adjudication of bankruptcy as to s
Beneficiary wherein the petiticn has been granted.

4. A finding by the Attorney General of the Territory that

corporate Beneficiary has been dissolved.

5. Violation of any provision of this Article.

(6-]

No recommendation for suspension, rescission or revocation sha
be made by the Board except after a hearing thereon pursuant to t
provisions of the Administrative Adjudication Act.

§2407. Disgualifications. A corporate applicant for
Qualifying Certificate shall, as a condition precedent to |
qualifying for the same, satisfy the Corporation in writing that
shall not transfer, move, relocate or otherwise remove any of i
existing business plants to Guam from the continental United Stat:
or any of its territories or possessions. Neither shall a Qualifyir
Certificate issue to [a corporation] any applicant who has not firs
obtained a license to do business in Guam.

No officer [and] or member of the Board gor_ their spouses and r

corporation or any other legal entity in which an officer or membe
of the Board or their spouses has any financial interest may qualif
for a Qualifying Certificate.

Neither shall any of the following, during their term o
office[,] and for a period of one (1) vear after their resignaticn
termination or completion of their term of office, directly o
indirectly, qualify for a Qualifying Certificate:

(a) Members of the Guam Legislature(;] and their spouses:
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(b) Employees of the [Executive Department of the Governme

Executive Branch of the government of Guam and th

spouses from the level of first assistant to the departm

director and up:;

(c) Judges of the variocus courts of the Territory and the

spouses.

Any Qualifying Certificate issued in vicolation of this Sect:
shall be void ab initio.

§2408. Employment of United States Citizens and Permane
Residents. A [corporate] Qualifying Certificate shall not be issu
unless the applicant commits itself at the time of application £
such a Certificate that a management training program shall
established and _a copy of that written training program shall

ive o_the C orati within t umber of days escribed
regulations by the Corporation so that within a reasonable periad
time residents of Guam who are United States citizens or permane
residents of the United States and who are otherwise gualified wou!
replace the manager or other officers of an industry or busines
granted a [Corporate} Qualifying Certificate who are not Unite
States citizens or permanent residents of the United States, and the
it shall at all times employ a total employment force of not les
than the minimum number established by the Corporation, at leas
seventy-five percent (75%) of which shall be United States citizen
or permanent residents of the United States; provided, however, tha
for good cause, temporary exemptions hereto, for specific and limite
periods of time, may be granted by the Corporation, such temporar
exemptions, to be conditioned upon a training program, approved b
the Corporation, designed to replace employees who are not eithe

United States citizens or permanent residents. In addition, afte
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the expiration of three-rourths (3/4) of the period of the Qualify:
Certificate or ten (10) years, whichever is sooner, the possessor
the Qualifying Certificate must satisfy the seventy-five perce
(75%) employment requirement at both labor and management level

The Corporation shall be the sole judge of what constitutes labor

management level employment but it shall seek advice from t
Unjversi £ G the Gua ommunity € e he Gu D tme
of Q the Department of Educatio the Guam Chambe Commer

familiar with human resource ijob classifications before taking finc

action. The Corporation shall establish, b ati adopte
sua to the Administrativ djudj ] ct equirements_ fc
acti a equitable traini (o} a idance r tr
applicant and the reasonable minimum number of persons to be employe

on a centinuing basis for each [corporate] applicant in accordanc
with the specific and normal requirements of the business involved
Such training program and minimum employment requirement shall b
made a condition appearing on the face of the applicable [corpcrate
Qualifying Certificate. No resident employee of an industry ol
business granted a [corporate] Qualifying Certificate shall be paic
less than the prevailing wage rates nor shall he be laid off his jot
nor have his workweek reduced to less than forty (40) hours for the
sole purpose of creating employment for non-resident workers. For
the purpose of this Section, "prevailing wage rates”" as determined by
the Department of Labor shall be used as a guide. The Department of
Labor is hereby empowered to investigate any complaint filed pursuant
to this Section and to settle the same by issuance of an appropriate
order after notice and hearing pursuant to the provisions of the

Administrative Adjudication Aact. Any willful violation of this



10

11

12

13

14

15

16

17

18

19

20

21

22

23

24

25

26

27

28

29

Section, or of any order issued hereunder, may De cause ror

Beneficiary of a [corporate] Qualifying Certificate to forfeit t

benefits thereof.

§2408.1. Participation in the Apprenticeship Training Progra

A (Corporate] Qualifying Certificate shall not be issued to

applicant which operates a hotel or restaurant unless tl
applicant commits itself at the time of application for such
certificate to participate in the Hotel/Restaurant Industs
Apprenticeship Program administered by the Guam Communit

College, if the course curri are dee

Corporation to prepare students for the applicant’s ¢

requirements, and to hire graduates of the apprenticeshi

program when vacancies exist.

§2409. Qualifying Certificate Non-transferable. A Qualifyin
Certificate or the benefits thereunder may not be transferred c

assigned without the written permission of the Corporation. For th

purposes of this Section, a transfer or assignment of benefits shal

have occurred at any time there js a transfer of a majority of th

voting stock of the Beneficiary, resulting in a change in th

identity of the shareholders who control the Beneficiary.

§2410. Application for Qualifying Certificates. Applicatiom:

for Qualifying Certificates shall be filed on forms prescribed amnc

furnished by the Corporation. An [corporate] applicant must [agree

to] furnish written monthly reports beginning thirty (30) days after
the date of the issuance of the {corporate] Qualifying Certificate,
sald reports to include, but not limited to, financial data,
employment data and payroll data. All such monthly reports shall be

treated as confidential by the Corporation.

§2411. Publications of All [Corporate] Applications fo
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Qualifying Certificates. The Corporation shall cause to be publish

at applicants’ expense, in a Guam newspaper of general circulatio
a brief resume of all [(corporate] applications for Qualifyi
Certificates, said publication to be made at least seven (7) da
before the same is considered by the Board. The resume shall be

a form prescribed by the Board, and it shall include only the nar
and address of applicant, a brief statement of the propose
investment, brief summary of the tax rebates and abatements applie
for, and the names and addresses of those who are investors at tr
time the application is submitted to the Board. Following the filir
of the application in due form, payment of the prescribed fees an
publication of the resume, the holding of a public hearing thereon 1
mandatory. The corporation shall take all reasonable precautions i
connection with such public hearing to avoid disclosure o

proprietary secrets of the applicant. The Board may schedul

additional public hearings as necessary. The Board meeting fo:

a v of a alifyin ertificate shall not eld on the same
day as a public hearing on the Oualifying Certificate.

§2412. Notice of Hearings on [Corporate] Applications. Notice
of public hearings shall be published at applicants’ expense 1n ¢
local newspaper of general circulation not less than five (5) days
prior to the scheduled hearing date.

§2413. Recommendations. All recommendations of the Board for
issuance, modification, revocation [and] or suspension of Qualifying
Certificates shall be forwarded to the Governor of Guam, together
with a memorandum of the Board’s findings 1in support of 1its
recommendations. [Any recommendations of the Board not approved or

disapproved by t] The Governor of Guam, within sixty (60) calendar

days from his receipt thereof, shall either approve or disapprove the
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Board’s recommendation. [shall be deemed approved as of the s

first (61st) day from the Governor’s receipt thereof.)

§2414. Tax Abatement. The following tax abatement{s are

hereby established and declared, for which Qualifying Certific

may be issued:

1.

[2.

[3.

All taxes now levied by virtue of Chapter IV, Title X
the Government Code of Guam, known as Real Property
shall be abated for a period up to ten (10) years from ¢
of issuance of Qualifying Certificate therefor, and as
as said Certificate is in force and effect, provided t
the real property on which said tax is assessed is utili
for a tax exempt business that has qualified and contin
to qualify for a Qualifying Certificate.

All taxes now levied on income derived from the lease
land, buildings, machinery and ‘equipment by virtue
Subchapter B, Title XX of the Government Code of Gue
shall be abated for a period up to ten (10) years from dea
of issuance of a Qualifying Certificate therefor, and
long as said Certificate is in force and effect, provid
that said income has been derived from the lease of lan
building, machinery and equipment to a tax exempt busine
that has qualified and continues to qualify for
Qualifying Certificate.]

All taxes now levied by virtue of Subchapter B, Chapter
Title XX of the Government Code of Guam, known as the Gro
Receipts Tax, shall be abated for a period up toc ten (1
years from date of issuance of a Qualifying Certifica
therefor, and as long as said Certificate is in force a

effect, provided that the gross receipts on which such t
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[4.

(5.

shall be abated nave been derived from the sale
alcoholic  beverages manufactured in Guam by
manufacturer thereof and that such manufacturer !
qualified and continues to qualify for a Qualify:
Certificate covering such manufacture. ]

All taxes levied or paid by virtue of Subchapter B, Car
VI, Title XX of the Government Code of Guam, known as t
Gross Receipts Tax, shall be abated or rebated for thc
gross receipts derived from the sale of petroleum product
manufactured in Guam and sold to agencies
instrumentalities of the government of Guam by &t
manufacturer thereof, provided that a Qualifyi:
Certificate for such a tax abatement is granted pursuant |
the provisions of this Subparagraph, and further provide
that at any such time that a manufacturer possessing suc
a Qualifying Certificate no longer continues to qualify fc
the certificate, the taxes shall no longer be abated (c
rebated]. A Qualifying Certificate may grant such a ta
abatement or rebatement for up to a ten (10) year perio
commencing with the date of initial commercial productio
of petroleum products by the manufacturer.]

All taxes now levied by virtue of §43714, Chapter VII
Title XXXIX of the Government Code shall be abated for .
period of up to ten (10) years from date of issuance of th
Qualifying Certificate therefor and as long as sai
certificate is in force and effect, provided that sail
premiums are collected by a captive insurance compan
licensed under Chapter VII of Title XXXIX that ha

qualified and continues to qualify for a Qualifyin
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Certificate. )

§2415, [Corporate] Income Tax Rebate. A rebate of up
seventy-five percent (75%) of all [corporate] income tax payable
the government of Guam is hereby established and declared, for wh
a Qualifying Certificate may be issued for a period not exceedin

total of twenty (20) consecutive years from [date of issuance]

effective date of a Qualifying Certificate therefor [and the] T

income tax rebate shall apply to individual persons who have be

residing continuocusly in Guam for at least five (5)

years c
corporations. The percentage of rebate may be made variable by t

Board so as to permit higher or lower percentages in earlier or lat
vears of the period. In determining the periods up to twenty (2
years and the percentages up to seventy-five percent (75%), the Boa
shall take into consideration the financial risks involved in tl
undertaking as well as the [importance to the economy of] impact ¢
the socio-economic development of Guam by the proposed investment
For the purpcoses of this Section, the term "income tax payable" shal

mean income taxes applicable to [corporate] earnings occurring on an

subsequent to the [date of issuance] effective date of the applicabl
Qualifying Certificate. The Director of Revenue and Taxation of th
government of Guam shall have authority to determine any proration
of rebates necessary because of taxable years occurring within th
life of the applicable Qualifying Certificate which consist of les
than a full twelve (12) months pericod.

§2416. Taxability of Rebates: Legislative Intent. It is th
intent of the Legislature that rebates of income taxes to qualifyin
entities pursuant to §§2414 and 2415 of this Article be rebates o

all the taxes owed and that no portion of the rebates given be late

subject to income taxation.
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§32417. Income Tax Rebate on Dividenads. (A rebate of up

seventy-five percent (75%) of all corporate income tax on dividen

paid by a Corporate Beneficiary is hereby established and declare
for which a Qualifying Certificate may be issued for a period up
five (5) consecutive years which period may be any portion af tl

effective period authorized for the controlling corporate income t

Qualifying Certificate issued to the corporation declaring tl

dividends. ] The shareholders of a corporate Beneficiary may 1!

granted a rebate of up to seventy-five percent (75%) of the incon

tax due for dividends paid by the Beneficiary from its current vear'

earnings derived on £ the tiviti identified 1 tr

Qualifying Certificate and only for a period of up to five (5) year

from the effective date of the Qualifying Certificate. The period g

this rebate shall commence at the time recommended by the Board bu

i o _event i the effective date of t ualifving Certificat

issued to the corporation.

In case of a corporation that has elected to be taxed as a smal
business corporation commonly known as a "Subchapter S Corporation,

said income tax rebate shall be passed on to its stockholders, wh

have resided in Guam continuously for at least five (5) years, in the

same proportion as their stock interest in the tax-exempt
corporation.

In the case of a stockholder of a Qualifying Corporation not
gqualifying as a small business corporation, the income tax rebate
herein provided shall be applicable to the dividend income receivec
by the stockholder, who has resided in Guam continuous for at least

five (35) years, from the tax-exempt corporation.

§2418. Taxpayer’s Option. In lieu of the percentage of ta:

abatements and rebates granted in this Chapter, the Beneficiary may
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elect to enjoy only rifty percent (50%) of sald abatements
rebates for a period of double the term authorized by the Corporat
as stated in taxpayer’s Qualifying Certificate. This option may
exercised by a statement of the taxpayer co stating, together w.
the consent theretoc of the corporation, filed with the correspond:
tax returns.

§2419. Procedure to Claim Abated and Rebated Taxes.

certified true copy of the corresponding Qualifying Certifice

certified, and a certificate of compliance jissued, by ¢th

Corporation should be attached to the Beneficiary’s tax return wh

filing each return.

When the return for the abated tax is accompanied by

corresponding Qualifying Certificate and a certificate of complianc

the actual payment of the tax in question to the Government shall n
be required, and upon [audit and] review of the tax return, the T
Commissioner of the government of Guam shall, within one hundre
twenty (120) days from receipt of said tax return, furnish tt
taxpayer a certification confirming the nature and amount of the t:
abated.

In the case of an income tax rebate, where the taxpayer’s ta

return is accompanied by a corresponding Qualifying Certificate_ar

a certificate of compliance, the amount of tax due prior to rebat
shall be deposited with the Government at the time of filing th
income tax return. The Tax Commissioner of the government of Gua
shall immediately thereafter cause the return to be reviewed (an
audited], and if the rebate is found in order, shall cause the amoun
deposited to be returned to the taxpayer within one hundred eight

(180) days from date of [receipt] deposit.

§2420. Rebate Fund. Deposits for income tax made with th
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government of Guam pursuant to this Article shall be covered a

deposited into a separate, special account in the Treasury of t
territory of Guam, herein designated as "Income Tax Rebate Fund.®

§2421. Tax Redeterminations. In the case of any Beneficia:
who, 1n accordance with the applicable laws of the territory of Guar
shall have applied for and been granted a redetermination of &t
liability or taxes payable, the amount of abated or rebated taxe
determined for such Beneficiary for the taxable years affected shal
be accordingly adjusted by the Director of Administration and sai
Beneficiary shall be required to pay the balance due said taxabl
years, 1f any, together with interest at the rate [of six percen
(6%)] currently assessed by the government of Guam per annum from th
date the Beneficiary realized the abatement or rebate benefit
provided, that said balance due may be offset or credited against an
tax refund due to the Beneficiary.

§2422. Implementation by Tax Commissioner. The Ta
Commissioner of the government of Guam is hereby authorized to issut
such rules and regulations as he may deem necessary to implement the
procedures outlined in this Article.

§2423. Limited to Government of Guam Taxes. All abatements arc
rebates herein established and authorized shall apply only to the
taxes due the government of Guam.

§2424. Fees. Upon the effective date of this Act and until
modified pursuant to 12 GCA §2425, the following fees shall be
assessed against each [corporate] applicant and [corporate] recipient

of a Qualifying Certificate:

ANNUAL SURVEILLANCE

FILING F FEE

Agriculture, Aquaculture,
& Mariculture $ 50 $[(1,000]500
(Watch] Manufacturing [250] 500 1,000
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[Other Manufacturing 250 1,C
Commercial Fishing [50] 150 1,C
Services (25071 750 1,0
(Hotels and Motels 500 1,0
[Other ) Tourist Facilities (500] 750 1.0
Motels

Under construction
In Operation

~

o)

o
}—l
(@)

750 $15 per ro

Hotels
Under construction 1,000 1,0
In Operation 1,000 $25 per ro
Industrial Facilities [500] 750 1,0t
(Captive Insurance Companies 500 1,0¢

§2425. Periodic Adjustment of Fees. The Board is authorized t

adjust the fees listed in 12 GCA §2424 on an annual basis, at tt
beginning of each calendar year starting with calendar year 19[88]9C

upon demonstration to the Board by the Administrator that the cost c

performing the services covered by the fees is greater than th

amount of the fees. Fee changes shall be made according to th

provisions of the Administrative Adjudication [Law] Act."

SECTION 2. §2433 of Article 4A, 12 GCA, Chapter 2 is repealed in it

entirety.

SECTION 3. §2434 of Article 4A, 12 GCA, Chapter 2 is amended arx

renumbered to read:

"[§2434] §2433. License Requirement. It shall be a conditior
of the tax exemptions provided for in §2432 of this Article 4A [amn
of the special Qualifying Certificate provided for in §2433 of thi:
Article 4A] that a FSC shall at all times maintain a valid Guam FS

license in good standing pursuant to the provisions of Chapter VI oI

Title XVII of the Government Code of Guam."
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JOAQUIN G. BLAZ, Director + V.M. CONCEPCION. Deputy

Honorable Edward D. Reyes

Chairman, Committee on Economic Development
Twentieth Guam Legislature

163 Chalan Santo Papa Street

Agana, Guam 96910

Dear Senator Reyes:

First of all, my apologies for the delay in submitting this testimony.

Let me comment on Bill Number 953. My testimony on Bill 779 is
already a matter of record in the previous hearing of that bill.

The Deputy Tax Commissioner presented orsl testimony on October 27,
1989 essentially presenting this departments objections to the bill.

This department objects to granting any rebates on Gross Receipts
Taxes. We are taking the position that a reduction of the Gross
Receipts would induce price reduction incentives rather than capital
investment incentives. The reduction would only grant to recipients of
a qualifying certificates undue advantage over a similar enterprise that
does not qualify for the certificate.

Therefore, we are requesting that Sections 2414 (2), (3), (4) and (35)
be removed completely.

We are also requesting that Section 2416 be removed altogether. It is
not proper to make a determination on the taxability of the rebates.
Section 61 of the Guam Territorial Income Tax Law provides for the
taxation of income received. This should be relied upon on the

question of the taxability of the rebates rather than to put an intention
section of the G.E.D.A. bill.

We would also like to see the language of Section 2417 apply to
Individuals, Psrtnerships and Trusts. There should be a residency
requirement for any rebate of a noncorporate recipient. The residency
requirement of 5 years would be effective in this area.

The wording of Section 2419, page 16 line 3 should be reworded to
remove the requirement of an examination. It should read "and upon
review of the tax return...." This deletion would sallow the department
to issue the rebate without having to examine the return and make the

O Y27 ans Ade o oINS



determination of the rebate amount within the 120 day requirement.
The determination whether to examine a return should be left to the
merits of each return filed. If this department feels that the return

does not require an audit, it should be given the authority to decide
that.

Section 2421 should be deleted. The Guam Territorial Income Tax Law
deals with amended returns and offer different approaches to the
amended return as well as interest rate applicable to deficiency returns.
The amount of six percent used is too low and a different amount is

called for in the code. We feel that there are adequate procedures
within the code to deal with the amended return.

As I have mentioned earlier this testimony deals with the tax portion of

the bill. We are yielding to the Guam Economic Authority Administrator
to deal with the other aspect of the bill.

Please accept this as my testimony on Bill 959.

Thank you.

Sincerely,

\\JOAQUIN G. BLA

D "
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26 Octoper 1989

Senator Edward D. Reyes, Chairperson
Committee on Economic Development
Twentieth Guam Legislature

P.0. Box CB-1

Agana, Guam 96910

Dear Senator Reyes,

Ke: Proposed Legislative Bill #'s 779 and 959

We welcome the endeavor to have the condition of the Q.C. program of GEDA
updated, however feel that this should be part of the long-overdue masterplan
addressing the future long-range planning process. It is also proposed that
within set guidelines and controls the GEDA Board should be given flexibility
to respond to changes in economic conditions without delay.

The Association takes exception, however, with the proposal to eliminate hotels
from consideration for qualifying certificates in the future. While it is true
that present day economics may favor a moratorium on hotel QC's, it is
uncertain how the Guam economy will emerge in future years. It may again
become a good business decision for GEDA to recognize future hotels with QC

considerations. We, therefore, gquestion the need to act legislatively on an
economic factor uncertain in the future.

We also offer the additional comments:

Bill #959, Section 2408:

When the corporation seeks advice of what constitutes labor and management
level employment the GHRA would like to be included, being the organizatiocn

most familiar with the various positions, status and responsibilities as they
appertain to the hospitality industry.

Bill #779, Section 240S5:

It will be impossible for the hotel industry to comply with all four criteria
in regards to eligibility.

Bill #779, Section 2411l:

It is dJdoubtful based on present experience that companies in the future will

meet the 85 and 90% requirements of employees to be U.S. citizens or permanent
residents.

ank you for your Fime and consideration.
\

Slncerely yodFs,

ll\ﬂ
MangEd Aﬁifiepl o



Guam Visitors Bureau
Setbision Bisitan Guahan

October 26, 1989

The Honorable Edward D. Reyes
Senator and Chairman

Committee on Economic Development
Twentieth CGuam Leqgislature

163 Chalan Santo Papa

Agana, Guam 96910

Dear Senator Peves:

This is to submit written testimony on Bill No. 779 and Pill Mo 959,

At this juncture in tourism's development, there is a need to revamp th
Qualifyving Certificate (QC) Program. Inasmuch as we believe that the intent of tf

proposed legisiation has merit, we feel that some of the provisions should be furthe
examined,

Upon reviewing the number of hotels under construction along with thos
planned or being discussed, it may seem that we are overbuilding, Further, clue t
projected growth in visitor arrivals, market forces may dictate that new hotels wotth
not need tax breaks. However, by eliminating hotels totallv from the QC Program
our hands are tied to legislation if enacted. It may be conceivable that in th
future, further down the road, there may come a time again where incentives ar
needec to attract new hotel developments. Rather than enacting legisiatio
prohibiting tax breaks for hotels, it may be more appropriate to aive GEDA and th
Governor the authority to approve QC's depending upon the circumstances. As i
stancs, the Governor can issue moratoriums to disallow tax hreaks for any entity, i
this case, tourism developmert. We believe that this would he a more viabk

alternative to enacting legislation restricting tax breaks to specific corporat
entities.

Ve, however, laud the provisions wherein Special Qualifving Certificates can b

issued to local entrepreneurs. We thoroughly support and endorse local involvement
in the visitor industryv.

Barring other technical aspects of the bills, we ares irclined to support minimur
investiment levels for weach activity, addressed in Eill Me. 253 hut rot in F_’_HH {lc.
779. We hope that GEDA and the Administration can work amicably with the

Legislature in the formulation of a restructured QC Proaram, mutually beneficial ts
all,

PO Box 3520, Agana Guam 36910

1220 Pawe San vnores Ag Tumon Guam 965811 . 167 11645-5278/9 . Caole GUAMTOUR . Telex 6432 . Sax (BT V) 646-8861



The Honorable Edward D. Reyes
October 26, 1989
Page 2

Thank vou for this opportunity to submit testimony. Should vou have a
questions, please do not hesitate to contact me.

Verv truly vours,

JOEY R. CEPEDA
General Manager
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An example is the Cocos Island Resort, which was
having severe drinking water, sewage and solid waste
infrastructure problems. The 1initial owners did not
have the resources to correct these severe health and
environmental problems and thus sought to sell their
facility. The GEDA Board allowed the QC transfer to the
new corporate owners who are now in the process of
putting several million dollars worth of vitally needed
improvements to the facility, which was on the verge of
being shut down by the Guam EPA, the Department of
Public Health § Social Services, and the Department of
Public Works.

We suggest this Section remain intact, allowing the
GEDA Board flexibility in assessing the situation, and
allowing for transfers that would clearly be in the best
interest of the Territory.

Section 2409.2.

We further suggest that a new provision Section 2409.2
be added. For the purposes of this Section, a transfer
of benefits shall have occurred at any time that there
is a transfer of a majority of the voting stock of the
Beneficiary resulting in a change in the identity of the
shareholders who control the Beneficiary. Similarly, a
transfer of benefits shall occur whenever a Beneficiary
shall lease, assign, or transfer any part of its activi-
ties outside of the ordinary course of its business.

-4~
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(5)

(6)

(7)

(8)

Section 2410:
The words ''agree to'" at the end of line 24, page 10,
should be deleted.
Section 2411:
The following two sentences should be added at the end
of this Section:

“"The Board may schedule additional public hearings
as necessary. The Board meeting for approval of a
Qualifying Certificate shall not be held ont the same
day as a public hearing on the same Qualifying
Certificate."

Section 2413. Recommendations.

We fully agree with changes recommended in this Section.

Section 2414, Tax Abatement.

The Bill proposes to eliminate the tax abatement incen-
tive to property owners who lease their properties to a
corporation who holds a Qualifying Certificate.(82414.2)

We are strongly opposed to the elimination of this
provision, which we see as an incentive for property
owners to lease rather than sell their properties to
proposed developers.

An application currently wunder consideration by
GEDA is the Hyatt Regency Hotel project in which Mr.
Manuel Jose has chosen to lease rather than sell his
Tumon property to the Hyatt. Mr. Jose would be entitled

to these incentive benefits if the Hyatt QC is approved.

-5-



GEDA

(9)

(10)

(11)

Section 2414.1:

Replace the 1last word in line six and the first three

words in line 7 with the words '"the effective date of

the..."

Section 2414.3:

Replace the words '"from date of 1issuance" in line 25
with the words '"the effective date'.

Section 2415. Income Tax Rebate.

(a) Limiting the income tax rebate from up to 75% of
income tax payable to an amount equal to the total
capital invested would seriously hamper the flexibility
of the GEDA Board of Directors in their review of the QC
application especially when trying to negotiate
community related projects as a condition for the QC.
Additionally, some QC applicants such as <certain
agriculture, aquaculture and fisheries investments which
may have a 1low capital 1investment but carry a high
operational cost, would not be able to regain their true
capital investment thereby negating the benefits of the
QC. The GEDA Board of Directors needs to have the
capability to adjust the benefits on a case by case
basis in respect to the overall investment and
conditions placed on the investor.

We suggest that the 75% maximum 1limits remain

intact and that the Committee consider amendment to this
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(12)

Section requiring the Beneficiary to re-invest rebated/
abated taxes granted within the Territory.

(b) Replace the words 'date of issuance" in line 5 of
with the words ''the effective date'.

{c) Replace the words 'date of 1issuance'" in line 15
with the words "effective date'.

Section 2424:

After review of the current fee structure and since it
only currently amounts to $20,000 or 16.9% of the annual
budget of the Management and Compliance Division (which
is $118,114 for FY1990), and which devotes 70% of its
time and efforts in the administration of the Qualifying
Certificate program and in order to recover other costs
in the application review process, it has become

necessary to recommend the following fee structure:

Annual
Filing Fee Surveillance Fee
Agriculture, Aquaculture,

Mariculture $ 150 $ 500
Manufacturing 500 1,000
Commercial Fishing 150 1,000
Services 750 1,000
Tourist Facilities 750 1,000
Industrial Facilities 750 1,000
Special Qualifying Certificates 100 150



GEDA

Annual
Filing Fee Surveillance Fee

Motels $ 750 $1,000
Hotels:

Under Construction 1,000

100 to 200 rooms 2,000

200 to 300 rooms 3,000

300 to 400 rooms 4,000

400 to 500 rooms 5,000

Over 500 rooms 6,000

If this fee schedule is adopted the net effect on
January 1, 1990 would amount to an increase of $24,000
or a total of $44,000 per annum,.

A provision addressing the needs of small
businesses operated by local entrepreneurs needs to be
included in this Bill. We recommend Bll 517, introduced
at the request of the Governor in February of this
year. Without this exclusive provision some 1local
entrepreneurs, because of the interruption of the
eligibility requirements, may find themselves ineligible
for a QC.

On behalf of the Authority, please allow me to express

our gratitude for the opportunity to provide its testimony on

Bill 959. Should there be any questions regarding this

testimony, I am ready to ansser them at this time. Thank you.

CHARLES P. CRISOSTOMO



TESTIMONY ON BILL NO. 779
Submitted by
CHARLES P. CRISOSTOMO
Administrator
Guam Economic Development Authority

October 26, 1989
Good Morning Mr. Chairman; Esteemed members of the Committee on
Economic Development Authority; Ladies and Gentlemen:
My name 1is Charles P. Crisostomo, Administrator of the Guam-
Economic Development Authority. I am here today to provide the
Authority's testimony on Bill 779, an Act to repeal and reenact

p S

Article 4, 12GCA, Chapter 2, relative to the Qualifying

Certificate program and to repeal and reenact lZ,GCA,}Bections

2105 and 2108.

In providing the Authority's testimony on Bill 779, I wish to
express my appreciation for the deliberate and comprehensive
approach your Committee has taken to solicit input on this

critically important issue; the Qualifying Certificate Program.

The Qualifying Certificate Program remains the only economic
program for which the Territory of Guam has full autonomy and
control. All other programs are tied to U.S. Federal statutory,
regulatory or policy provisions to which the Territory is subject.
We must work very carefully in drafting changes in the QC program

that do not Jjeopardize this narrow area of economic independence

that Guam now enjoys.

Bill 779, as introduced, seeks to repeal Article 4, 12 GCA,
Chapter 2 and reenact a rewritten version. We caution the

legislature that a repeal of this law may threaten the entire QC



program. The current program was created by Public Law 8-80 under
the authorities granted by the Organic Act in 1965. Although more
legal research is necessary on this question, we caution, that the

existing Organic Act MAY NOT empower the legislature to enact such

legislation today.
In review of Bill 779, as introduced, we note the following major
concerns: |
1. The deletion of the Tourism industry from eligibility
for Qualifying Certificates

2. The deletion of the real property tax abatement

S P

benefit for QC recipiegts
3. The structure of the Special Qualifying Certificate
program
4. The overall structure of the bill.
The development of tourism in our Territory, has centered on the
development of the hotel industry. The success and growth of
tourism has been and continues to be in major hotel development
due in large part to the enticement of the qualifying certificate
program. The domino effect of the hotel industry is evident and
has brought about an expanded revenue base expansion never
experienced before. Other than utility requirements, the hotel
industry has had a relatively low impact on other infrastructual
requirements. It is a clean pollution free business that to date
has been our single most successful and thriving industry.
The effect of completely eliminating the hotels from the
qualifying certificate program as we see it is threefold. First,
it dissuades the local investors from investing in tourism of a

2



hotel, as they would be denied the benefits enjoyed by mostly
foreign investérs. Secondly, tourism. development has concentrated
only in the Tumon & Tamuning areas. What about areas such as the
Agana and Agat.boat marinas, which both have the potential for
hotel development as well as other tourism related businesses?
Areas in Southern Guam or for that matter areas outside
Tumon/Tamuning, where local residents may desire to invest and
reap the benefits brought about by tourism and hotel deve;opment
would henceforth be denied this opportunity. And lastly, this
would . greatly reduce Guam's competitiveness in the whole Pacific
tourism ma?ket aé a preferféd destination area. wié;but the
qualifying certificate incentives, hotel deveiop@ent would be much
‘more expensive than areas such as the Philippines, Mélaysia and
the many islands of the South Pacific. And how will other outside
investors look at our island when trying to determine where in the
Pacific rim to invest knowing that tax incentive benefits are on
the decline? These points all have to be weighed very carefully.
We at GEDA feel that the elimination of the tourism industry from
the gqualifying certificate program at this time would be
determinental to the tourism industry as a whole. We have
initiated a study which should be completed in a few months which
will be able to address the issue, of Guanm's Regional
Competitiveness. After a careful review of the listing of
expansions and new hotel construction & its resource impact,
Governor ADA directed GEDA to place a moratorium on future Hotel
Qualifying Certificate's. This we feel is a far more rational
approach to the situation than to legislate out all future

3



investments in our Tourism industry.

The wholesale elimination of the Real Property tax abatements as a
benefit from the qualifying certificate program would seriously
hamper the flexibility of the GEDA Board of Directors in their
review of applications for agriculture, manufacturing, fishéries
and tourism. For applicants whose major investmené is the
property itself and who can only realize an immediate benefit
through the real property tax abatement the Qualifying Certificate
would now provide little benefit in the initial, critical years of
their business. Eliminatihg this,.provision would force, to some
degree, local landowners to sell or lease their property to
investors instead of considering joint venture projects. As we
see it, the elimination of this provision in no way*®enhances the
development of industries secondary to tourism and seriously

restricts the flexibility of the Board.

We question the broad application of the Special QC program as
described in section 2429 of this bill. We recommend bill 517,
introduced at the request of the Governor in February of this
year, replace the provisions in Section 2429. On the structure of
Bill 779 we suggest working on a clearer format for the bill. The
current law has been substantially amended since its inception.

We feel there is the need to organize and structure the provisions

of this bill.

The following are comments on specific Sections of the Bill:
SECTION 1:

Section 2405:



The existing law inclﬁdes "Hotel/Motels and Other Tourist
Facilities" as an activi&y,eligible for a Qualifying
Certificate. Elimination of this activity as prpposed~in
Bill 77§ we feel is not in the best interest of furthering'
economic development. As the islands only true industry-:
and one that is directly responsible for the .increase af
the islands growing revenue base, the tourist industry )
should remain positioned for future growth instead to
giving a message that could possibly halt all the growth

of the industry. ) Co -

- ) D e
GEDA has found that requiring the sale of corporate equity
may be too costly on the part of the applicant whether~it
be a public or private offering pursuant to the Uniform
Securities Act. Offerings are generally issued in large
denominations and likely purchased by institutions rather
than individhals. Also, the return on investment to those
who participate would largely depend on dividends being
issued an activity ASIAN CORPORATIONS rarely engage. GEDA
would 1like this requirement to be optional and not
mandatory, so that other benefits sucﬁ as "a profit
sharing plan" could also be considered by the GEDA Board

of Directors.

Section 2407:

The inclusion of credits in addition to tax rebates and
abatements may create a debt to the Government for

accumulated interest due to the Qualifying Certificate

recipient.



Section 2411:

The percentage rate of emﬁloyees who are required to be

U.S. citizens or Permanent residents of the United States

should be at all employment levels within the cofporation'“

as determined by GEDA.

An exemption clause should be added to give the Qualifying

Certificate recipient time to train local employees.

GEDA .

offers the following language to be added as the first

sentence to the second paragraph:

MFor good cauée, temporaty exemptions
hefeto, for'gpecific and limited
periods ¢of time, may be grantéd by the
Corporation, such temporary exemptions,
to be conditioned upon a training
program, approved by the Corporation,
desighed to replace employees who are
not either United States citizens or

permanent residents."

We suggest lines 10 & 11 read as follows:

Section 2414:

"May serve as cause for the Corporation
to suspend or revoke a corporate

Qualifying Certificate.”

-

The words "agree to" found in the fourth line of this

section need to be deleted as beneficiary to a Qualifying

Certificate must furnish written monthly reports.

not

an

6

It 1is

item for negotiation by the beneficiary.



Section

2420
The Real Property Tax abatement as contained in the

existing law should be included for reasons already

stated.

Section 2420: .
The Sections 2417 and 2418 referred fo in this seétion
should read sections 2418 and 2419.

Section 2:

Section 2105:
We recommend that the Governor's Authority to solicit
Board members frqm the coqgunitz,at large or from selected
professions should remain as is. Individual
organization(s) should not be mandated by law to provide
names, as this is not in keeping with the Governor powers
under the Organic Act.

Section 2427:

Bill 779 deletes Hotel/Motels from assessments of annual
surveillance fees which would affect the current
surveillance fees collected from Hotels. GEDA would lose
over 3$13,000 in annual fees from existing Qualifying

Certificate recipients.

And after review of the current fee structure and since it
only currently amounts to $20,000 or 16.9% of the annual
budget of the Management & Compliance division (which is
$118,144 for FY1990), and devotes 70% of its time and
efforts in the administration of the Qualifying
Certificate program, it has become necessary to recommend

7



a fee structure that'will_recover a part of the cost in

+

adminiéfering the program.

We recommend the following fee structure:

Agriculture,
Mariculture

" Manufacturing

Commercial Fishing

Services

Aquaculture,

Tourist Facilities

Industrial Facilities

Filing Fee

$ 150
500

150

750

750

750

Special Qualifying Certificate 100

Motels

Hotels

Under Construction

100 to
200 to
300,to

400 to

200

300

400

500

rooms

roomnms

rooms

rooms

over 500 rooms

750

‘1,000

Annual

‘Surveillance Fee

1,000
2,000
3,000
4,000
5,000

6,000

If this fee schedule is adopted the net effect on January 1, 1990

would amount to an increase of $24,000 or a total of $44,000 per

annum (37.2% of the cost to administer the program).

In conclusion GEDA's legal counsel has reviewed Bill 779 and has

prepared a somewhat restructured version of Bill 779, which

intends to place like items in a more proper sequence and at the

8



same time include GEDA's concerns as well as the other concerns
which surfaced during the Committee meetings. We offer GEDA"s

version of Bill 779 for the Committee's consideration.

On behalf of the Authority, please allow me to express our

gratitude for the opportunity to provide its testimony on Bill 779.

Should there be any questions regarding this testimony, I am ready

to answer them at this time. Thank you.

'CHARLES P. CRISOSTOMO
Administrator



GUAM LECONOMIC DLEVELOPMENT AUTHORITY

BOARD OF DIRECTORS

RESOLUTION NO. 89-014

RESOLUTION APPROVING THE ADOPTION OF
A MORATORIUM ON THE RECOMMENDATION
OF THE ISSUANCE OF HOTEL QUALIFYING
CERTIFICATES.

WHEREAS, the Governor of Guam pursuant to Title 12,
Chapter 2, Guam Code Annotated, upon the recommendation of the
Guam Economic Development Authority Board of Directors may
issue a Qualifying Certificate granting certain tax VYenefits to
Corporations in the development and operation of the lotel
Industry; and

WHEREAS, The Governor of Guam in his letter of May 23,
1989, directed the Guam Economic Development Authority to
impose a moratorium on the issuance of Qualifying Certificates
for hotels; and

WHEREAS, the Governor of Guam in his letter of
August 11, 1989, transmitted to the Guam Economic Development
Authority a listing of the new policy initiatives being pursued
by his Administration, one of which calls for urban
re-development; and

WHHEREAS, the Chairman of the Guam Lconomic Development
Authority Board of Directors in his letter of August 21, 1989,
to the Governor of Guam agreed to the consideration by the Guam
Fconomic Development Authority Board of Directors the
imposition of a moratorium on hotel Qualifying Certificates;

NOW, THEREFORE, BE IT RESOLVED, that the Board of
Directors of the Guam CLconomic Development Authority hereby
adopts the imposition of a Moratorium on the issuance of Hotel
Qualifying Certificates to be effective on December 31, 1989
with the following exemptions:

1. All Hotel Qualifying Certificate
applications submitted to GEDA prior
to December 31, 1989;



2. flotels with at least 513 corporate
ownership by U.S. citizens and
residents of Guam; and

3. Redevelopment or development of
economically distressed zones which
will rehabilitate distressed
properties or upgrade distressed
areas within the Territory,  as
determined by the Board. Examples of
this would be portions of Tamuning,
Agana and Anigua.

BE IT FURTHER RESOLVED, that the Chairman of the Board
of Directors affix his signature and that the Secretary attest
to the adoption of this Resolution.

Dated: September 27, 1989."

ANTHONY A. LEON GUERREROC
// Chairman
Poa d of Directors

ATTESTED TO:

Secretary
Board of Directors
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October 13, 1989

Senator Edward D. Reyes
Chairman, Committee On Economic
Development

Twentieth Guam Legislature

163 Chalan Santo Papa Street
Agana, Guam 96910

Dear Senator Reyes:

Thank you for the thoughtfulness to send me copies of Bills 779 and

959 both relative to the Guam Economic Development Authority
Qualifying Certificate progran.

I have reviewed them thoroughly and believe they are totally
consistent with my opinions on the future of the Q.C. program.

Emphasis on non-hotel developnment to receive Q.C. benefits is most
appropriate. Future incentives should be offered and encouraged
for small businesses which can offer good and meaningful services
and products to our growing base of tourists.

Hotels which are proposed in the future must insure that they allow
for sizeable investment, involvement and long-term benefit to U.S.
citizens, particularly those with permanent commitment to Guam.
Such hotels must also be formally committed to investing in

necessary infrastructure improvements necessary to insure the best
use of our fragile environment.

I regret my inability to attend your October 26 hearing on these

bills, but hope my stated opinions will properly serve the spirit
of this meeting.

Sincerely,

PACIFIC ISLANDS CLUB - GUAM
— \

- :? es ETTLattin
“General Manager

/cil/JL/LTRS /GEDA

pc: Rose Endo/G.E.D.A.

PAR-, AT 6 (aimem ALY = o o



SENATOR EDWARD D. REYES

Chairman, Committee On Economic Development
20th Guam Legisiature
Ada Commercial & Professional Center
199-A Chalan Santo Papa
Agana, Guam 96910
(671) 472-3405/3406

11 September 1989

ATTORNEY GENERAL ELIZABETH BARRETT-ANDERSON
Department of Law

7th Floor, PDN Building

238 Archbishop Flores Street

Agana, GU 96910

Dear Attorney General Barrett-Anderson:

I am enclosing an opinion received from the Administrator of the
Guam Economic Development Authority (GEDA) regarding Bill No. 779
(An Act to Repeal and Reenact Article 4, 12 GCA, Chapter 2,
Relative to the Qualifying Certificate Program of the Guam Economic
Development Authority, and to Repeal and Reenact 12 GCA, §§2105 and
2108), otherwise known as the Qualifying Certificate Reform Act of
1989. This opinion, which was prepared by GEDA Counsel Duncan G.
McCully, points out some potential adverse consequences should the
20th Guam Legislature elect to pass and implement Bill No. 779.

The Committee on Economic Development would like to receive the
benefit of your office’s opinion regarding the proposed
legislation. The central issue requiring your determination is
whether or not the repeal and reenactment of 12 GCA §2401 et seq..

would Jeopardize the legal basis for the Qualifying Certificate
program’s tax rebates.

Upon receiving your office’s input regarding this legal question,
the Committee shall proceed with the appropriate course of action
with respect to the proposed measure.

Should you have any questions regarding this request, kindly
contact Mr. Henry Cruz of my staff.

Sincerely,

EDWARD D. REYES

ACKNOWLEDGFED RFCFEIP

Enclosures.

Nannete. Salas

HAMFE (Pl~
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GUAM ECONOMIC DEVELOPMENT AUTHORITY

ITC Bultding = Sulte 9!i
530 South Marine Orlve
Tamuntng, Guam 969i |

TELECOPIER COVER LETTER

DATE: 2355 TIME: __ //i20AM
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COMMENTS:

WE ARE TRANSMITTING = PAGES (INCLUDING THIS COVER LETTER)

FROM A SHARP FO0-620, FAX NO. 649-4146., IF YOU DO NOT RECEIVE ALL

THE PAGES, PLEASE CALL BACK AS SOON AS POSSIBLE AT 649-4141-4.

ASK FOR
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GUAM ECONOMIC DEVELOPMENT AUTHORITY
ITC Building - Suite 911
590 South Marine Drive
Tamuning, Guam 96911

TESTIMONY ON BILL NO. 959
Submitted by
CHARLES P. CRISOSTOMO
Administrator
Guam Ecnomic Development Authority

October 26, 1089

Good Morning, Mr. Chairman; esteemed Members of the
Committee on Economic Development; ladies and gentlemen:

My name is Charles P. Crisostomo, Administrator of the
Guam Economic Development Authority. I am here today to provide
the Authority's testimony on Bill 959, an Act to amend and to
repeal certain provisions of Title 12 of the Guam Code Annotated,
all relative to the Qualifying Certificate program.

Basically, the Authority supports the concept of Bill
959 which as we understand is the Substitute Bill for Bill 779

which we have also testified on this morning.
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Bill 959, as introduced, seeks to amend Article 4, 12GCA,
Chapter 2 and to repeal Section 2433 and amend Section 2424 both
in Article 4A, 12GCA, Chapter 2, with the intent of addressing

and incorporating the concerns raised during the meetings held by

this Committee on BRill 779.

In review of Bill 959, as introduced, we note the following

ma jor concerns and suggestions for revision:

(1) Section 2403. Eligibility

In 1line seven (7), the Bill proposes to delete
"improvement of real property". Though it is a very
broad and general authority, we have viewed this
provision as allowing GEDA the opportunity to establish
the regulatory standards and procedures for the
"Redevelopment' of specific areas within the Territory.
We suggest that this provision remain intact within
GEDA's enabling authority or that new provisions be
added to the statute that enable GEDA to provide tax

incentives for redevelopment activities.



GEDA

(2)

(3)

Section 2403.2. Hotel Eligibility.

Subsections 1 through 7 of this proposed addition to
GEDA's enabling statute are provisions already a part of
GEDA's QC Rules and Regulations. Subsection 8 also
includes provisions presently in Rules and Regulations
or procedures currently practiced by GEDA in their
review of Hotel QC applications.

The last sentence of this Section further proposes

to completely eliminate Hotel QC applications on the

last day of 1989.

Through we feel this is a better approach than the
elimination of the Tourism industry proposed by Bill
779, we suggest the Committee consider the exemption
criteria contained in Governor Ada's moratorium
declaration. These provisions, which are contained in
the attached GEDA Resolution, would continue to allow
Hotel QC's for corporations which are at least 51% owned
by 1local citizens, or for hotels which are part of a
major urban redevelopment activity.

Section 2409. QC Non-Transferrable.

This Section proposes to eliminate the transference of
the QC or its benefits completely. Though it has been
GEDA's practice to not favor the transfer of QC's, there
have been instances where the transfer of a QC was seen

as in the best interest of the Territory.
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August 1, 1989

Mr. Charles P. Crisostomo
Adninistrator

GUAM ECONOMIC DEVELOPMENT AUTHORITY
GITC Building, Suite 911

590 South Marine Drive

Tanmuning, Guam 969511

RE: REPEAL OF AMENDMENT OF QUALIFYING CERTIFICATE STATUS
Dear Chuck:

You have requested my legal opinion as to whether or not the repeal
and reenactment of 12 GCA §2401 et seq., the statutes which
establish the Qualifying Certificate program, would jeopardize the
legal basis for the program's tax rebates. In my opinion, the

repeal of the sections could have drastic consequences and should
be avoided.

The legal authority under which the tax rebate program was
established no longer exists. The original Qualifying Certificate
law was passed by the Guam legislature at a time that Guam's
Organic Act included a provision that unless the United States
Congress acted within one year to annul laws referred to it, then
those laws were deemed to have congressional approval (Guam Organic
Act Section 19, Ch. 512). In 1968 Section 19 of the Organic Act
was amended to eliminate the provision for implied congressional
consent. Guam's rebate program was established before 1968 and the
Ninth Circuit Court of Appeals in Ramsev v. ¢Chaco, 549 Fa2d 1335
(1977) ruled that congress impliedly ratified any conflict between
Guam's tax laws imposed by the Organic Act and the legislature's
creation of the Rebate program. Because the implied ratification
provision of the Organic Act has been repealed a present
modification of the tax laws of Guam may require congressional
action. However, by virtue of the Tax Reform Act of 1986 and
subsequent agreements with the Internal Revenue Service, the

Legislature of Guam will have broad power to amend its tax laws
after August 1, 1991.
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Letter to Charles Crisostomo

Ra: Repeal of Amendment of QC Status
August 1, 1989

Page 2

Nonetheless, at the present time, the Legislature can amend the
present Qualifying Certificate program. In the Ramsey case, gupra,
the Ninth Circuit specifically ruled that the legislature retained
the power to make minor alterations in the rebate program
previously approved by Congress. Therefore, it would appear that
while the Legislature does not have the power to repeal and reenact
the rebate law it does have the power to revise and limit the
program by establishing new procedures for the granting of
Qualifying Certificates as long as these amendments do not result
in further substantive changes in Guam's tax law.

Please let me know if you have any questions.

Sincerely,

D — Ul

DUNCAN G. McCULLY

DMC:dac F#GD
dc23/geda.81
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Honorable Edward D. Reyes

Chairman, Committee on Eccnomic Development
20th Guam Legislature

Ada Commercial Professiocnal Bldg.

1989~-A Chalan Santo Papa

Agana, Guam 96910

Dear Senator Reyes:

The following are comments on Bill 779 relative to reforming
the Qualifving Certificate program of the Guam Economic
Develiopment Authority. The comments contained are not
all-inclusive and is subject to further amendment as more
time is available for my review of the bill.

In our last meeting several valid points were brought out by
the attendees of that forum. Leaving the tax implication to
the last, I would 1like to express my concurrence with the
majority in including hotels in the qualifying certificate
program.

Guam is still nuturing an infant tourism economy. At
present the only hotels receiving qualifyving certificates
are located in Tumon. To exclude the hotels now wouid only

give those hotels an unfair advantage over those being
proposed.

The only change that would produce the desired effect of
bringing employment to Guam is to change the present
requirement from the number of rooms to number of local
hirees. Base the amount of rebate on the total payroll paid
to local employees.

This system of using number of local empioyees hired will
assure Guam that the benefits of giving the gqualifying
certificate will be shared by the local population.

Let me now look at the specifics of the bill.

Section 2405: Eligibility defined

Hotels should definitely be included with number of local
hired employees as the basis for rebates.

855 West Manne Drve Adana (Gnam G&OYA - ™+ 7=



Honorable Edward Revyes
Page 2

Improvements on real estate should not be eligible for
rebate. I feel that such a venture should be covered under
one of the eligibles such as hotels, Agriculture, etc. To

keep this would open eligibility to almost any type of
venture.

Foreign Sales Corporation by their nature are tax free under

the income tax laws of Guam., To include them would be
redundant.

SECTION 2408:

The inclusion of "Possession Corporation” is not correct in
this context. Guam can never have a possession corporation.
The possession corporation concept is for the United States.

In order for Guam to have a possession corporation, Guam
must have Possessions.

SECTION 2411:

If the concept of granting rebates is measured by the number

of local employees, then this whole section would be
unnecessary.

SECTION 2418:

This section should be eliminated. The benefits of the
qualifying certificate should go to those who qualify and
not to entities that rent or lease to them. This would give
certificate holders authority to grant tax rebates to those
they choose to do business with.

Abatement of Gross Receipts Tax should not be a part of
taxes rebated since the tax 1i1s price sensitive rather than
investment sensitive. In addition the abatement would only
make the products of the certificate holder non-competative
with other businesses that were not granted the certificate.

SECTION 2419:

Rebates should be allowable for different entities rather
than corporation alone. Trust, partnerships and single
proprietorship should also be eligible for the certificate.

This may entail revamping this whole section to accommodate
the other entities.
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SECTION 2420:

This section may be contrary to the present Income Tax laws
of Guam. Rebates are not granted by the code and are not
considered refunds to allow them tax free status. The
section, however, makes known the intent of the Legislature

and does not <create a law exempting rebates from gross
income.

SECTION 2421:

This section should be amended to restrict dividends
exclusions and sub-chapter s exclusion to those individuals
who have been residents of Guam for at least five years.

This would prevent taxpayers from arbitrarily calling Guam
their residence just to take advantage of the certificate.
A person could conceivably rent an apartment or purchase a
condominium and not live there and still call Guam his

residence. A five year rule would eliminate such arbitrary
action.

SECTION 2422:

The only objection to this section is the requirement that a

return should be audited and rebates authorized within 180
days.

It is difficult to perform an audit each time a return is
filed. The time limitation of 180 days in not enough time
to perform an audit. What I suggest here is to eliminate
the word "and audited" leaving the sentence to read "The Tax
Commissioner of the Government of Guam shall immediately
thereafter cause the return to be reviewed and if the rebate
is found in order, shall cause the amount deposited to be

returned to the taxpayer within one hundred eighty (180)
days from the date of deposit."

If the return needs auditing it could be done after the
rebate is authorized.

SECTION 2429:

The mechanism to use tax credit should be eliminated and a
rebate be authorized. It is not certain if the Government
of Guam can grant credits on the income tax laws. To
prevent this bill from becoming In Organic, I suggest that a
rebate of taxes replace the credit. Use the same mechanism
in use for the qualifying certificate.
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In addition, there should be a cap placed on the amounts of
rebate. It 1s conceivable that the 10% of wages rebate
would exceed the taxes due. This situation may arise in
industries that are labor intensive.

To prevent this a cap of 50% of all taxes (i.e. GRT Income

Tax and Real Property tax) be put in place to prevent
rebates in excess of taxes paid.

The above is my preliminary reaction to the bill. I will be

reserving comments on the substitute bill that would replace
Bill No. 779.

Thank you.

Sincerely,

O QUgﬁ G. BLAZ
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ZTenator Zduard ., zves

Chairmzian

Coumittee on Zcononic Sevelopriient
20th Cuan Legislature

t9¢-4 Chalan fanto Papa

Asana, Cuan 96910

Dear ir. Chairnan and !embers of the Coanittee:

lle thank you for the opportunity to »narticipate in the
Comnittee's second roundtzble discussion on the CC Reforw sct of 1989
(Bill 779). e would ve happy to address questions the Committee nay

have on our enclosed comments on the bill.

Sinoar;ly yours,

JOE ARLETT
Chairuaan
Tayxation Conuittee

Znclosure



L~ PARTNERS IN PROGRESS

v
v COMMENTS Ol GC REFORI1 ACT OF 1989 (EBILL 779)
.

AUGUST 1, 1989

I. COMMENTS/OVERALL

From a practical standpoint, the Chamber favors the notion
that ¢the GCEDA board be given reasonable adninistrative
flexibility which will enable the Azency to respond to
changes in economic conditions on a timely basis.

QcC Neform legislation should be based on a rational
long-term plan on infrastructure developnment.

ITI. COMIENTS O CCRTAIN PROVISIONS OF BILL 779

A.

Execlusion of Hotels from 0OC Progran

The Chamber recomnmends that the Committee reconsider the
exclusion of hotels from the QC Progran. t'le propose that
the GEDA Dboard be given more discretion to issue QCs to
hotels ©based on a rate of return calculation and/or that
QCs be issued to hotels which locate within a Guam hotaed
development zone.

Section 2805: Activity Requirements

Section 2405 of the nmeasure proposes that eligible
activities oaust ceet all of the criteria listed in the bill
(page 4, 1line 14). It is doubtful that the service

industry or any business for that natter will be able to
meet all of the requirements. e recommend that language
in the current statute be retained which requires that
elizible activities meet one or more of the criteria.

Section 2405 : Private Placement verses Public issue of
Stock

The Chamber favors equity participation by local residents
in any private development here. Towards this end, we
recomnend pension plans, enployee stock ownership plans
and/or porivate placement as alternatives to public issues
of stock for the following reasons:

1. Public stoc ,3ues are costly when you consider
that each issue would inveolve anywhere between
5250,000 to “450,000 in legal fees alone. Thaese
costs would affect the sale price of the stocks,
thereby nmaking then affordable to only a fevw;

2. Private placements with the option of offering
various classes of stock would not be costly and
thus result in a better distribution of wealth to
island participants; and



3. Pension plans and employee stock ownership plans
would encourage greater equity participation of
local residents in private development.

Section 2410: Safe-~rds to Preclude Abuse (pg. 7, line 12

The Chamber favors the inclusion of safeguards to preclude
abuse of the QC Progran.

Section 2411: Employment Requirements (pg. 8, line 8)

The employment provisions in Section 2411 require
modification to insure +that they are responsive to labor
shortage situations such as that being experienced today.
We recommend that language 1in the current statute be
included in Section 2411 to grant QC recipients temporary
exemptions tied to (1) OC nolders making good faith efforts
to hire U. S. citizens and permanent residents, and (2) the
availability of such individuals.

Section 2429: Special Qualifying Certificates for
Resident-Owned Small Businesses (pg. 19, line 24)

The Chamber supports the general intent of Special
Qualifying Certificates for resident-owned small
businesses. We note, however, that such QCs would be
restricted to new businesses and does not include existing

small firms which wish to expand their operations.
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20 July 1989

Senator Edward D. Reyes
Chairman, Committee on Economic Development
20th Guam Legislature

Ada

139-

Commercial & Professicnal Center
A Chalan Santo Papa

Agana, Guam 96910

Dear Senator Reyes,

In

a recent board meeting of the Guam Hotel & Restaurant Asscciation, the

following points were raised by its members:

I.

II.

OVERALL COMMENTS

We welcome the endeavour to have the condition of the Q.C. program of
G.E.D.A. updated, however feel that this should be part of the long overdue
masterplan addressing the future long range planning process.

It is also proposed that within set guidelines and controls the G.E.D.A.
board should be given flexibility to respond to changes in economic
conditions without delay.

COMMENTS IN REGARDS TO CERTAIN PROVISIONS

1. Exclusion of hotel projects

This may be discriminatory and also make it difficult in the future
should the people of Guam wish to have investment placed which would
allow further marketing diversification and/or in areas which are
today not yet developed.

It is true, however, that extreme care should be exercised in deciding
further certificates after all the new hotels have been built for

which certificates have been issued or applications are presently
reviewed.

2. Section 2405 - Activity Requirements

It is impossible for the hotel industry to observe all criteria -
particularly not point 2 - replacement of imports.

3. Section 2411 - Employment and Payroll

It is doubtful based on present experience that companies in the
future will meet the 85 and 90% requirements of employees to be U.S.
citizens or permanent residents.

DA DACOELE - Ta o 2.~ . AsAas
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GUAM HOTEL & RESTAURANT ASSCCIATICN

dward D. Reyes
989

Present and future labor shortages will impact wages and benefits and

we therefore do not foresee the need to have payroll percentages
applied.

Section 2412 - Participation in Apprenticeship Training Program

Reference 1is made to G.C.C. apprenticeship program and applicants are
to commit to these programs, which 1is fully supported by the
Association. However, the present programs are totally insufficient
in quantity and quality.

The Education Committees of the Association is working with members of
G.C.C. to improve this situation. There is definitely a need for
additional funds to hire professionals of the industry as teachers and
also build a proper training facility, where practical skills~related
training can be carried out - a small hotel with adequate restaurant
and bar and kitchen facility which could be operated by students under
the G.C.C. leadership as a nonprofit organization.

It is noted that no reference 1is made to the role of U.0.G. which
should play a part in educating future and present management staff.

The committee may wish to consider that applicants are asked to commit

a specific amount per employee or percentage of cash payroll to
training and education of its employees.

ed out in my letter of 18 July 1989, copies of your proposal have been
the full membership of our Association and any additional comments will
icated once available.

Sﬂncerely yours,

; A

k
\/‘.y ‘_’) i I:':
Manfred H
President

MHP/taj

|
AL
. Pieper
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July 20, 1989 ﬁ

L

I,

()

Senator Edward D. Reyes L
Chairman, Committee on Economic Development NP
20th Guam Legislature -
Ada Commercial & Professional Center AN
199-A Chalan Santo Papa AR
Agana, Guam 96910 o

VIA FACSIMILE (671) 477-4048

Dear Senator Reyes:

As Al Pickens will be off-island on August 1, I will attend the public hearing on Bill 779. I

have been working with the Chamber of Commerce as a member of the taxation committee to
formulate the Chamber's position.

We commend your efforts to stimulate Guam's economy by supporting the QC program and
introducing this legislation to amend the program to make it more viable. It should be noted that
GEDA has already taken action administrauvely to control the benefits granted to hotels. With
the current labor shortage, which from every indication will become more acute, we believe
GEDA must be granted flexibility to grant waivers to employee quotas. Comments regarding
specific sections of Bill 779 are as follows:

§2405 - How will "service" industry meet the "activity" requirements? How will any

business meet "all" requirements? Suggest we might replace "all of the following criteria”
with "one or more of the following criteria.”

Will a public issue of stock be required or is a private placement acceptable? A public issue
may cost more than the funds to be raised. What about having two classes of stock, one of
them being participating, non-voting. Alternatively, we suggest requiring pension/profit
sharing plans, or employee stock ownership plans in lieu of a public offering.

§2411 - This section should include a provision for waiving mandatory training programs
where local management meets the percentage requirements without such program.

Local employees may not be available to fill the positions. GEDA should be given
flexibility to address such a situation. Alternatives to be considered are a good faith effort
to hire or allowing the Department of Labor to grant relief upon finding United States
citizens or permanent residents are unavailable to fill these positions. This requirement
might also be tied to Guam's unemployment rate.
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Shipment of household goods and transportation of new employees to and from Guam

should not be included as a part of the base payroll expenditures. These are not payroll
items.

§2419 - There is a conflict between the intent of this section and the outcome of the tax
rebate calculation caused by the phrase "...whichever is greater,...”

§2422 - Interest should be paid to the taxpayer if Government fails to rebate appropriate
amount within 180 days.

§2429 - Suggest this section be modified to cover the expansion of an existing business as
well as the establishment of new business.

We appreciate the opportunity to testify on this important legislation to enhance the economic
climate of our Territory. When we may be of assistance, please call me.

Very truly yours,
PICKENS BORIJA & FILUSH, P.C.
QZ (LA ;l(_ '5}7\_'
Judith K. Borja, Partner

JKB:CAM
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S8enator Edward Reyes

July 6, 1989

Senator Reyes, I would enjoy further dialogue yith you and your
colleagues on the very important issue of maximizing local benefits
from the Qualifying Certificate program.

Sincerely,
.~"PACIFIC JISLANDS CLUB - GUAM
—=

I////Jémes E. Lattin
C,/’ General Manager

/cil
JL/LETTERS/QCP

pc: Senator Elizabeth Arriola
JvV

GJG
M. Pieper
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July 6, 1989

Senator Edward Reyes
1623 Chalan Santo Papa
Agana, Guam 96910

Decar Senator Revyes:

I am very sorry nur Guam Hotel & Restaurant Association did not
inform me prior to July 5 of the important discussion session you
invited Hotel Association members to attend on June 26 to review
the important proposed legislation to revise the Guam Economic
Develeopment Authority Qualifying Certificate program.

I have thoroughly reviewed the proposed bill and find many of its
elements very positive steps forward to insure that the U.S.
citizens of Guam receive maximum benefit from the Qualifying
Certificate program.

Key issues from my viewpoint are:

lb

Employea Quotas: Excellent as long as consideration is given
to the ever-shrinking poocl of available Guam U.S. resident
potential ewmployees. This shortage of employee pocl will
dramatically increase with the growth of new hotels in the
ncxt three years. Qualifying Certificate holders should not
be penalized if insufficient resident candidates for
employment are not available.

¥anagement Training Programs: Another excellent concept to
which Pacific Islands Club is fully committed. I rust
emphasize, however, that the Apprenticeship Training Proyram
with Guam Community College (which technically was dissclved
in April 1989%9) requires considerable "fine-tuning" so that the
type of vocational OJT training and corresponding academic
work truly represent the job types available in the applicable
industry. Candidly, the program as it has been applied does
not truly represent the realities of the tourism indusiry.
I have had several conversations with John Cruz and Suzarnne
Billings of G.C.C. on this topic and have volunteered my time
to make the Apprenticeship Program mcre viable.



TWENTIETH GUAM LEGISLATUR
1990 (SECOND) Regular Session

Futroduc

Bill No. (gﬁ(éf)) APR 2390

Introduced By: E. D. Reyes A?Z?{
J. p. Agugn?ﬂw
E. P. Arriola
M. Z. Bordallo
H. D. Dierking
C. T. C. Gutierrez
P. C. Lujan
G. Mailloux
T. S. Nelson
D. Parkinson
F. J. A. Quitugua
J. T. San Agustin
F. R. Santos
J. G. Bamba
D. F. Brooks
E. R. Duenas
E. M. Espaldon
M. D. A. Manibusan
M. C. Ruth
T. V. C Tanaka
A. R. Unpingco

AN ACT TO AMEND ARTICLE 4 OF CHAPTER 2, TITLE

12, GUAM CODE ANNOTATED, TO REVISE THE

QUALIFYING CERTIFICATE PROGRAM OF THE GUAM

ECONOMIC DEVELOPMENT AUTHORITY.

BE IT ENACTED BY THE PEOPLE OF THE TERRITORY OF GUAM:
Section 1. A new §2400.1 is added to Article 4, Chapter 2, Title 12,
Guam Code Annotated to read:

"§2400.1. Legislative Findings and Intent. The
Legislature recognizes that the Qualifying Certificate program
of the Guam Economic Development Authority ("the Authority") was
conceived as an economic incentive tool to entice investors into
Guam. In use for over two decades, it has had substantial

positive impact upon the economic development of the territory,

mainly in the tourist industry.
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The gislature finds that " today, new hotel

construction, expansion of existing ones, and development of
resorts are occurring in response to demands for additional
lodging due to thé ever-increasing numbers of visitors to Guam
and that government assistance in the form of tax rebate and
abatement benefits requires periodic assessment of the growth
in this section of Guam’s business community.

Investments by foreign entrepreneurs continue to be major
catalysts for Guam’s financial growth. The bulk of their
interests, however, lies in large-scale projects that mainly
benefit other off-island investors and transients mostly and
which also puts undue pressure on the island’s infrastructure to
eipand and meet their needs, depleting rapidly Guam’s finite
essential resources such as people, land and water. While the
territory acknowledges their contributions tb the island’s
welfare 1in terms of taxes, construction, and employment
opportunities on the low end of the pay scale, meaningful
participation by people who live and work in Guam, particularly
in terms of ownership and Jjoint ventures, has been sorely
lacking.

It 1is the Legislature’s intent to restructure the
Qualifying Certificate program to assist U.S. citizens and
permanent resident entrepreneurs in establishing or expanding
industries and services, including those supportive of hotels
and their guests, to diversify the island economy, enrich its
growth, and enhance the quality of 1life in Guam. The
Legislature affirms that the program must be expanded to attract
investments in order to diversify Guam’s economy.

Section 2. A new §2400 is added to Article 4, Chapter 2, Title
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12, Guam Code Annotat€d to read:

"§2400. Short Title. This Article shall be known and may be

cited as the "QC Reform Act of 1990%.

Section 3. §2401 of Article 4, Chapter 2, Title 12, Guam Code

Annotated is amended to read:

%g2401. Qualifying Certificate, Defined. A Qualifying

Certificate is [an instrument] a contract valid for a given period of

time, [issued] executed by the Governor upon recommendation of the

Board, on behalf of the government of Guam and the [to a]

Beneficiary, who has qualified for certain tax rebates and abatements

[under this Article.] 1in return for meeting certain employment,

equity, and other requirements as described in this Article.®

Section 4. §2403 of Article 4, Chapter 2, Title 12, Guam Code

Annotated is amended to read:

"§2403. Eligibility, Defined. The following shall be deemed to
be a business eligible for consideration by the [Corporation]

Authority for issuance of a Qualifying Certificate.

Any trust, partnership, sole proprietorship, or corporation as
defined in §2405, engaged, or about to engage in (1) agriculture (not

exceeding $2,000,000 in current and fixed assets; this $2,000,000

limit shall not apply to U.S. citizens and legal residents residing

on Guam), aguaculture, mariculture, manufacturing (to include hand

and machine manufacturing), commercial fishing, services, or

improvement of real property for purposes which are specifically
determined by the Corporation to be beneficial, desirable, and
necessary [to] for the economic development of Guam, or captive
insurance business as permitted by Chapter VII, Title XXXIX,
Government Code; and (2) which activity meets one (1) or more of the

following criteria:
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a. Creation Of new employment;

b. Replacement of imports;

c. Reduction of consumer prices;

d. Creation of vitally needed facilities;

e. Insurance providing for or facilitating the provision of

health care services to the people of Guam.

f. Procurement of services or products supplied by Guam-

licensed vendors, if total cost does not exceed one hundred

ten percent (110%) of those same services or products

available from other vendors.
[In addition, such otherwise eligible applicants must meet the
minimum financial requirements:

MINIMUM INVESTMENT

Agriculture S 15,000.00
Watch Manufacturing 50,000.00
Other Manufacturing 25,000.00
Commercial Fishing 25,000.00
Services 25,000.00
Hotels and Motels 1,000,000.00
Other Tourist Facilities 25,000.00
Industrial Facilities 100,000.00
Captive Insurance Companies 100,000.00]

The Board [may] shall promulgate [by] regulations [develop such

further] containing standards, [and] criteria, and measures of

investments by the QOC applicant and benefits for the people of Guam

[for the issuance of] in issuing Qualifying Certificates [as it deems

necessary]. Such requlations shall include preference to be extended

to applicants which have fifty-one percent (51%) or greater portion

of local investment, as controlled by bona fide Guam resident U.S.
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citizens or perman residents. The Board sh

11 recognize and take

into consideration any and all provisions of law and regulations

administered by other government entities that have review or

approval authority over the eligible activity. Such regulations
shall be adopted [only after public hearing thereon] in the manner

prescribed by [law,] the Administrative Adjudication Law. [and then

transmitted to the Governor of Guam, and upon his approval and
promulgation, shall have the force and effect of law.]"

Section 5. A new §2403.2 is added to Article 4, Chapter 2, Title 12,

Guam Code Annotated to read:

%§2403.2. Hotel /Motel Eligibility. Eligibility of

hotels/motels to apply for a Qualifving Certificate shall extend to

a_ business incorporated and licensed to do business in Guam, is

reputable and financially secure in standing (principals/firm), and

provides evidence to the Authority of cash outlay, option to

purchase, or lease or other explicit commitment to use property for

a planned hotel/motel, and of its agreement to publicly offer up to

ten percent (10%) of its voting stock to the residents of Guam at the

original offered price."

Section 6. A new §2403.3 is added to Article 4, Chapter 2, Title 12,

Guam Code Annotated to read:

"§2403.3 Hotel QC Moratorium. The Authority shall not issue

rules or requlations imposing or 1lifting any moratorium on hotel

eligibility to apply for, and receive, a Oualifying Certificate

without the approval of the Legislature by statute.™

Section 7. §2404 of Article 4, Chapter 12, Title 12, Guam Code

Annotated is amended to read:

"§2404. Nature of and Benefits. A Qualifying Certificate, once

- issued, shall be a contract between the government of Guam and the
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Beneficiary, and t tax rebates and abateme ‘enumerated in the

Certificate may not be curtailed, 1limited or impaired by any
subsequent act, except as provided herein. Once issued and unless
suspended, rescinded or revoked, a Qualifying Certificate shall
constitute conclusive evidence of entitlement to the.tax rebates and
abatements stated on its face."

Section 8. §2405 of Article 4, Chapter 2, Title 12, Guam Code

Annotated is amended to read:

"§2405. Qualifying Certificate, Issuance of. A Qualifying
Certificate may be issued by the Governor of Guanm upon» the
recommendation of the Board to any applicant [corporation] that
proposes to engage in an eligible business, or to any applicant
stockholder of such corporation holding a Qualifying Certificate, and
said corporation may be either a Guam corporation or a duly organized
"possessions corporation®”™ limited to doing business in Guam, as such
"possessions corporation” is defined under Federal.income tax laws
and regulations."

Section 9. §2406 of Article 4, Chapter 2, Title 12, Guam Code

Annhotated is amended to read:

"§2406. Same: Grounds for Suspension, Rescission, or
Revocation. A Qualifying Certificate may be suspended, rescinded or
revoked by the Governor of Guam upon the recommendation of the Board
for the following reasons:

1. Fraud or misrepresentation of any material allegation in

the application for such Certificate.

2. Failure to comply with any conditions and obligations

stated in the Certificate after having been notified by the

Authority in writing of such failure to comply and after

having been given by the [Corporation] Authority a
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reasonab] period of time within ich to correct such
failure.
3. The filing by the Beneficiary or against the Beneficiary

of a petition for adjudication of bankruptcy as to said
Beneficiary wherein the petition has been granted.
4. A finding by the Attorney General of the Territory that a
corporate Beneficiary has been dissolved.
5. Violation of any provision of this Article.
No recommendation for suspension, rescission or revocation shall
be made by the Board except after a hearing thereon pursuant to the
provisions of the Administrative Adjudication Law."“

Section 10. §2407 of Article 4, Chapter 2, Title 12, Guam Code

Annotated is amended to read:

"§2407. Disqualifications. A corporate applicant for a
Qualifying Certificate shall, as a condition precedent to [a]
qualifying for the same, satisfy the [Corporation] Authority in
writing that it shall not transfer, move, relocate or otherwise
remove any of its existing business plants to Guam from the
continental United States or any of its territories or possessions.

[Neither shall a] A Qualifying Certificate shall not be issued to [a

.corporation] any appiicant who has not first obtained a license to do

business in Guam.

No officer [and] or member of the Board or their spouses and no

corporation or any other legal entity in which an officer or member

of the Board or their spouses has any financial interest may qualify

for a Qualifying Certificate.

Neither shall any of the following, during their term of

office(,] and for a period of one (1) year after their resignation,

termination or completion of their term of office, directly or
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- indirectly, quali

for a Qualifying Certific

(a) Members of the [Guam] Legislature[;] and_their spouses;
(b) Employees of the [Executive Department of the Government]

Executive Branch of the government of Guam and their

spouses from the level of first assistant to the department

director and up:;

(c) Judges of the various courts of Guam and their spouses.

Any Qualifying Certificate issued in violation of this Section
shall be void ab initio."™

Section 11. §2408 of Article 4, Chapter 2, Title 12, Guam Code

Annotated is amended to read:

"§2408. Employment of United States Citizens and Permanent
Residents. A [corporate] Qualifying Certificate shall not be issued

[unless the] to an applicant which is investing One Million Dollars

($1,000,000) or more unless such applicant commits itself at the time

of application for such a Certificate that a management training

pfogram shall be established and a copy of that written training

program shall be delivered to the Authority within the number of days

prescribed in requlations by the Authority so that within a

‘reasonable period of time residents of Guam who are United States

citizens or permanent residents of the United States and who are

otherwise qualified would replace [the manager] any management

personnel or other officers of an industry or business granted a
[Cbrporate] Qualifying Certificate who are not United States citizens
or permanent residents of the United States, and that it shall at all
times employ a total employment force of not less than the minimum
number established by the [Corporation] Authority, at least seventy-
five percent (75%) of which shall be United States citizens or

permanent residents of the United States; provided, however, that for
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good cause, tempor&ry exemptions hereto, fo pecific and 1limited
periods of time, may be granted by the [Corporation] Authority, such
temporary exemptions, to be conditioned upon a training program,
approved by the [Corporation] Authority, designed to replace
employees who are not either United States citizens or permanent
residents. In addition, after the expiration of three-fourths (3/4)
of the period of the Qualifying Certificate or ten (10) years,
whichever is sooner, the possessor of the Qualifying Certificate must

satisfy the seventy-five percent (75%) employment requirement at both

(labor and] management and non-management levels. Hotel /motel

management staff shall be comprised of a minimum of fifty percent

{(50%) United States citizens 1living on Guam or permanent alien

residents of Guam. The number of U.S. citizens or permanent resident

employees at_ the management level shall escalate from a minimum of

ten percent (103%) of the employees by the end of the second vear to

a minimum of fifty percent (50%) of the employees by the end of the

fifth year of operation. The [Corporation] Authority shall be the

sole Jjudge of what constitutes ([labor or] management and non-

management levels of‘employment but_it shall seek advice from the

University of Guam, the Guam Community College, the Department of

Labor, the Department of Education, and such other government

agencies as are necessary to fulfill the intent of this Section. The

[Corporation] Authority shall establish, by regulations adopted

pursuant to the Administrative Adijudication Law, reguirements for

practical and equitable training programs as guidance for the

applicant and the reasonable minimum number of personé to be employed

on a continuing basis for each [corporate] applicant in accordance
with the specific and normal regquirements of the business involved.

Such training program and minimum employment requirement shall be
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made a condition appearing on the face of the dpplicable [corporate]

Qualifying Certificate. The Authority shall annually report to the

Legislature the titles and compensation of all trainees including

those placed in management levels who are employed by beneficiaries

of qualifying certificates. No resident employee of an industry or

business granted a [corporate] Qualifying Certificate shall be paid
less than the prevailing wage rates nor shall he be laid off his job
nor have his workweek reduced to less than forty (40) hours for the
sole purpose of creating employment for non-resident workers. For
the purpose of this Section, "prevailing wage rates" as determined by
the Department of Labor shall be used as a guide. The Department of
Labor is hereby empowered to investigate any complaint filed pursuant
to this Section and to settle the same by issuance of an appropriate
order after notice and hearing pursuant to the provisions of the
Administrative Adjudication Law. Any willful violation of this
Section, or of any order issued hereunder, may be cause for a
Beneficiary of a [corporate] Qualifying Certificate to forfeit the
benefits thereof.™

Section 12. §2408.1 of Article 4, Chapter 2, Title 12, Guam Code

Annotated is amended to read:

"§2408.1. Participation in the Apprenticeship Training Program.
A [Corporate] Qualifying Certificate shall not be issued to an
applicant which operates a hotel or restaurant unless the
applicant commits itself at the time of application for such a
certificate to participate in the Hotel/Restaurant Industry
Apprenticeship Program administered by the Guam Community
College and to hire graduates of the apprenticeship program when
vacancies exist.™

Section 13. §2409 of Article 4, Chapter 2, Title 12, Guam Code

10



10

i1

12

13

14

15

16

17

18

19

20

21

22

23

24

25

26

27

28

29

Annotated is amended

read:

"§2409. Qualifying Certificate Non-transferable. A Qualifying
Certificate or the benefits thereunder may not be transferred or
assigned without the written permission of the [Corporation]

Authority. For the purposes of this Section, a transfer or

assignment of bénefits shall have occurred at any time there is a

transfer of a majority of the voting stock of the Beneficiary,

resulting in a chandge in the jdentity of the shareholders who control

the Beneficiarv."

Section 14. §2410 of Article 4, Chapter 2, Title 12, Guam Code

Annotated is amended to read:

"§2410. Application for Qualifying Certificates. Applications
for Qualifying Certificates shall be filed on forms prescribed and
furnished by the Corporation. An [corporate] applicant must [agree
to] furnish written monthly reports beginning thirty (30) days after
the date of the issuance of the [corporate] Qualifying Certificate,
said reports to include, but not 1limited to, financial data,
employment data and payroll data. All such monthly reports shall be
treated as confidential by the [Corporation] Authority."

Section 15. §2411 of Article 4, Chapter 2, Title 12, Guam Code

Annotated is amended to read:

"§2411. Publications of All [Corporate] Applications for
Qualifying Certificates. The [Corporation] Authority shall cause to
be published at applicants’ expense, in a Guam newspaper of general
circulation, a brief resume of all [corporate] applications for
Qualifying cCertificates, said publication to be made [at least] no

later than seven (7) days ([before the same 1is considered by the

Board] following submission of an application. The resume shall be

in a form prescribed by the Board, and it shall include only the name

11
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and address of plicant, a Dbrief statem&t of the proposed
investment, a brief summary of the tax rebates and abatements applied

for ahd the names and addresses of those who are investors at the

‘
time the application is submitted to the Board. Following the filing
of the application in due form, payment of the prescribed fees and
publication of the resume, the holding of a public hearing thereon is
mandatory. The [Corporation] Board shall take all reasonable

precautions in connection with such public hearing to avoid

disclosure of proprietary secrets of the applicant. The Board may

schedule additional public hearings as necessary. The Board meeting

for approval of a Qualifving Certificate shall not be held on the

same dav as a public hearing on the Qualifyving Certificate."

Section 16. Subsection 2405.1 is added to Article 4, Chapter 2,

Title 12, Guam Code Annotated to read:

"g2405.1 Grace Period. After the Board’s recommendation to the

Governor, but prior to the issuance of the certificate, the Board

shall conduct a public hearing after publication of thirty (30) days

notice, at which hearing members of the public may appear to comment

on such issuance."

Section 17. §2412 of Article 4, Chapter 2, Title 12, Guam Code

Annotated is amended to read:

“§2412. Notice of Hearings on [Corporate] Applications. Notice
of public hearings shall be published at applicants’ expense in a
local newspaper of general circulation not less than five (5) days
prior to the scheduled hearing date."

Section 18. §2413 of Article 4, Chapter 2, Title 12, Guam Code

Annotated is amended to read:

"g2413. Recommendations. All recommendations of the Board for

issuance, modification, revocation [and] or suspension of Qualifying

12
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Certificates shall® e forwarded to the Govertfior of Guam, together
with a memorandum of the Board’s findings in support of its
recommendations. [Any recommendations of the Board not approved or
disapproved by t] The Governor of Guam, within sixty (60) calendar

days from his receipt thereof, shall either approve or disapprove the

Board’s recommendation. [shall be deemed approved as of the sixty-

first (61lst) day from the Governor’s receipt thereof.]®

Section 19. §2414 of Article 4, Chapter 2, Title 12, Guam Code

Annotated is amended to read:

"§2414. Tax Abatement. The following tax abatements are hereby
established and declared, for which Qualifying Cértificates may be
issued:

1. All taxes now levied by virtue of [Chapter IV, Title XX of

the Government Code of Guam, known as Real Property Tax, ]

Chapter 24, Title 11, Guam Code Annotated (known as the

Real Property Tax Law) shall be abated for a period up to

ten (10) vyears from date of issuance of Qualifying
Certificate therefor, and as long as said Certificate is in
force and effect, provided that the real property on which
said tax is assessed is utilized for a tax exempt business
that has qualified and continues to qualify for a

Qualifying Certificate. The sum equal to the abated

amounts must be invested in Guam for a period of at least

five (5) years. The Beneficiary shall provide evidence to

the Authority of such investment."

2. All taxes now levied on income derived from the lease of
land, buildings, machinery [and] or equipment by virtue of
[ Subchapter B, Title XX of the Government Code of Guam]

Article 2, Chapter 26, Title 11, Guam Code Annotated (known

13
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as Gross Weceipts Taxes), shall be ated for a period up

to ten (10) years from date of issuance of a Qualifying
Certificate therefor, and as long as said certificate is in
force and effect, provided that said income has been
derived from the lease of land, building, machinery [and]
or equipment to a tax exempt business that has qualified
and continues to qualify for a Qualifying Certificate.

All taxes now levied by virtue of [Subchapter B, Chapter
VI, Title XX of the Government Code of Guam, Kknown as the

gross receipts tax] Article 2, Chapter 26, Title 11, Guam

Code Annotated (known as Gross Receipts Taxes), shall be

abated for a period up to ten (10) years from date of
issuance of a Qualifying Certificate therefor, and as long
as said certificate is in force and effect, provided that
the gross feceipts on which such tax shall be abated have
been derived from the sale of alcoholic beverages
manufactured in Guam by the manufacturer thereof and that
such manufacturer has qualified and continues to qualify
for a Qualifying Certificate covering such manufacture.

All taxes levied or paid by virtue of [Subchapter B,
Chapter VI, Title XX of the Government Code of Guam, known

as the Gross Receipts Tax] Article 2, Chapter 26, Title 11,

Guam Code Annotated (known as Gross Receipts Taxes), shall

be abated or rebated for those gross receipts derived from
the sale of petroleum products manufactured in Guam and
sold to agencies or instrumentalities of the United States
of America, or agencies or instrumentalities of the
government of Guam by the manufacturer thereof, provided

that a Qualifying Certificate for such a tax abatement is

14
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granted rsuant to the provisions “Of this Subparagraph,
and further provided that at any such time that a
manufacturer possessing such a Qualifying Certificate no
longer continues to qualify for the certificate, the taxes
shall no 1longer by abated or rebated. A Qualifying
Certificate may grant a tax abatement or rebatement for up
to ten (10) years period commencing with the date of
initial commercial production of petroleum products by the
manufacturer.

5. All taxes now levied by virtue of §43714, Chapter VII,
Title XXXIX of the Government Code shall be abated for a
period of up to ten (10) years from the date of issuance of
the Qualifying Certificate therefor and as long as said
certificate is in force and effect, provided that said
premiums are collected by a captive insurance company
licensed wunder Chapter VII of Title XXXIX that has
qualified and continues to qualify for a Qualifying

Certificate.®

Section 20. §2415 of Article 4, Chapter 2, Title 12, Guam Code

Annotated is amended to read:

"§2415. [Corporate] Income Tax Rebate. A rebate of up to
seventy-five percent (75%) of all [corporate] income tax payable to
the government of Guam is hereby established and declared, for

activities for which a Qualifying Certificate may be issued for (a),

a period not exceeding a total of twenty (20) consecutive years from

(date of issuance] the effective date of a Qualifying Certificate

therefor [and the] or (b), the date of recouping of the amount of

initial and subseguent capital invested, up to Thirty Million Dollars

{$30,000,000), whichever occurs first. The percentage of rebate may

15
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be made wvariable

the Board so as to pefmit higher or lower

percentages in earlier or later years of the period. In determining
the periods up to twenty (20) years and the percentages up to

seventy-five percent (75%) and capital investment, the Board shall

take 1into consideration the financial risks involved 1in the
undertaking as well as the [importance to the economy of] impact on

the socio-economic_development of Guam by the proposed investment.

For the purposes of this Section, the term "income tax payable" shall
mean income taxes applicable to [corporate] earnings occurring on and

subsequent to the [date of issuance] effective date of the applicable

Qualifying Certificate. The Director of Revenue and Taxation of the
government of Guam shall have authority to determine any prorations
of rebates necessary because of taxable years occurring within the
life of the applicable Qualifying Certificate which consist of less

than a full twelve (12) months period. All rebated amounts must be

invested in Guam for a period of at Jleast five (5) vyears. The

Beneficiary shall provide evidence to the Authority of such

investment."

Section 21. §2417 of Article 4, Chapter 2, Title 12, Guam Code

Annotated is amended to read:

"§2417. Income Tax Rebate on Dividends. A rebate of up to
seventy-five percent (75%) of all corporate income tax on dividends
paid by a Corporate Beneficiary is hereby established and declared,
for which a Qualifying Certificate may be issued. [for a period up to
five (5) consecutive years which period may be any portion of the
effective period authorized for the controlling corporate income tax

Qualifying Certificate issued to the corporation declaring the

dividends. ] The shareholders of a corporate Beneficiary may be

granted a rebate of up to seventy-five percent (75%) of the income

16
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tax due for dividends paid by the Beneficiary om its current vear’s

earnings derived only from the activities identified in the

Qualifving Certificate and only for a period of up to five (5) vears.

In case of a corporation that has elected to be taxed as a small
business corporation commonly known as a "Subchapter S Corporation,"
said income tax rebate shall be passed on to its stockholders in the
same proportion as their stock interest in the tax-exempt
corporation.

In the case of a stockholder of a Qualifying Corporation not
qualifying as a small business corporation, the income tax rebate
herein provided shall be applicable to the dividend income received
by the stockholder from the tax-exempt corporation."

Section 22. §2419 of Article 4, Chapter 2, Title 12, Guam Code

Annotated is amended to read:

n§2419. Procedure to Claim Abated and Rebated Taxes. A
certified true copy of the corresponding Qualifying Certificate, and

a certificate of compliance issued, by the [Corporation] Authority

should be attached to the Beneficiary’s tax return when filing each
return.
When the return for the abated tax 1is accompanied by a

corresponding Qualifying Certificate and a certificate of compliance,

the actual payment of the tax in question to the Government shall not
be required, and upon [audit and] review of the tax return, the Tax
Commissioner of the government of Guam shall, within one hundred
twenty (120) days from receipt of said tax return, furnish the
taxpayer a certification confirming the nature and amount of the tax

abated.

In the case of an income tax rebate, the amount of tax due prior

to rebate shall be deposited with the government of Guam as

17
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prescribed by the rritorial Income Tax Law. [where the taxpayer’s

tax return is accompanied by a corresponding Qualifying Certificate,
the amount of tax due prior to rebate shall be deposited with the
Government at the time of filing the income tax return.] When the

return for the tax which may be subject to rebate is accompanied by

a corresponding OQualifving Certificate and a certificate of

compliance, [T]the Tax Commissioner of the government of Guam shall

immediately thereafter cause the return to be reviewed and audited,
and if the rebate is found in order, shall cause the amount deposited

to be returned to the taxpayer within one hundred eighty (180) days

from date of [receipt] filing of the income tax return."

Section 23. §2421 of Article 4, Chapter 2, Title 12, Guam Code

Annotated is amended to read:

"§2421. Tax Redeterminations. 1In the case of any Beneficiary
who, in accordance with the applicable laws of the territory of Guam,
shall have applied for and been granted a redetermination of tax

liability or taxes payable or in the case of a redetermination of tax

liability made by the Department of Revenue and Taxation, the amount

of abated or rebated taxes determined for such Beneficiary for the
taxable years affected shall be accordingly adjusted by the Director
of Administration and said Beneficiary shall be required to pay the
balance due said taxable years, if any, together with interest at the

rate [of six percent (6%)] currently assessed by the government of

Guam per annum from the date the Beneficiary realized the abatement

. or rebate benefit; provided, that said balance due may be offset or

credited against any tax refund due to the Beneficiary."

Section 24. §2424 of Article 4, Chapter 2, Title 12, Guam Code

Annotated is amended to read:

"§2424. Fees. Upon the effective date of this Act and until

18
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modified pursuant ®o 12 GCA §2425, the fo¥owing fees shall be
assessed against each [corporate] applicant and [corporate] recipient
of a Qualifying Certificate:

ANNUATL, SURVEILLANCE

FILING FEE FEE
Agriculture, Aquaculture,
and Mariculture $ 50 $[1,000]250
[Watch] Machine Manufacturing [250] 500 1,000
[Other] Home Manufacturing =0- =0-
Commercial Fishing [50] 150 1,000
Services [250] 750 1,000
[Hotels and Motels 500 1,000]
[Other] Tourist Facilities [500] 750 1,000
Motels |
Under construction 750 1,000
In operation 750 $15 per room
Hotels
Under construction 1,000 1,000
In operation 1,000 $25 per room
Industrial Facilities [500] 750 1,000"

Section 25. §2425 of Article 4, Chapter 2, Title 12, Guam Code

Annotated is amended to read:

"§2425. Periodic Adjustment of Fees. The Board is authorized

to adjust the fees listed in §2424 of this Article on an annual
basis, at the beginning of each calendar year starting with calendar
year 19{88]91, upon demonstration to the Board by the Administrator
that the cost of performing the services covered by the fees is
greater than the amount of the fees. Fee changes shall be made

according to the provisions of the Administrative Adjudication Law."

19
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